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JOINT APPENDIX 


1149 [Filed Nov. 2, 1954] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA © 


EUGENE SOBEL CO., INC. 
930 E Street, N.W. 
Washington, D.C., 


Plaintiff, 
vs 


ABRAHAM BLUSTEIN 
2800 Quebec Street, N. W. 
Washington, D.C., 


Defendant. ) | jury action] 


Civil Action No. 4673-'54 


— — — — — — 


COMPLAINT -- DAMAGES FOR BREACH OF WARRANTY 

1. The amount in controversy is in excess of Three Thousand 
Dollars ($3, 000. 00) exclusive of interest and costs. : 

2. The defendant as seller and the plaintiff as purchaser entered 
into a contract on December 14, 1949. A copy of said contract is an- 
nexed hereto as Exhibit A and incorporated herein by reference. 

3. Paragraph numbered 2 of said contract provides: "The Seller 
warrants that the total amount of authorized capital stock of the Blustein 
Co., Inc., all of which is outstanding, consists of two hundred (200) 
shares of common stock of the parvalue of One Hundred Dollars ($100) 
each, and one hundred (100) shares of preferred stock of the par value 
of One Hundred Dollars ($100) each; that the books of account of the 
Blustein Co., Inc., include an accurate and complete record of all 


_ present liabilities of said corporation, absolute and contingent for In- 


come Taxes. In case of a breach of this warranty, ascertained subse- 
quent to execution and delivery hereof, Seller agrees to adjust the pur- 
chase price accordingly, whether or not the price has theretofore been 
paid, but only after such liability shall become absolute. Seller, how- 


1150 ever, reserves the right to defend said corporation against such 


claims, if any, at his cost." 
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4. The warranty with respect to the accuracy of the books of 
account of the Blustein Co., Inc. contained in paragraph numbered 2 of 
said contract has been breached, and the Commissioner of Internal Rev- 
enue has determined that there is a deficiency of Thirteen Thousand Six 
Hundred Ninety Dollars and Eighty-Four Cents ($13, 690. 84) in the in- 
come tax of Blustein Co., Inc., for the fiscal year ended January 31, 
1948, with interest thereon at the rate of Six Per Cent (6%) per annum 
from April 15, 1948 to date and until said taxes are paid, and a penalty 
due from the said Company for the same year in the amount of Eight 
Hundred Ninety-Eight Dollars and Sixty-Six Cents ($898. 66), with inter- 
est thereon at the rate of Six Per Cent (6%) per annum from date of as- 
sessment until said penalty is paid. 

5. Although demand has been made by plaintiff upon defendant to 
adjust the purchase price in accordance with the terms of paragraph 
numbered 2 of said contract, defendant has wrongfully refused so to do. 

6. Asa result of the breach of the said warranty contained in 
paragraph numbered 2 of said contract, plaintiff has become liable for 
expenses of defending against the said determination of deficiency in 
income taxes in the amount of Two Thousand Five Hundred Dollars 
($2, 500. 00) for attorneys’ fees and disbursements. 

WHEREFORE, plaintiff demands judgment against defendant in 
the amount of Thirteen Thousand Six Hundred Ninety Dollars and Eighty- 
Four Cents ($13, 690. 84) plus interests at the rate of Six Per Cent (6%) 
per annum from April 15, 1948 to date and until paid; and plaintiff de- 


1151 mands judgment against the defendant in the amount of Eight Hun- 


dred Ninety-Eight Dollars and Sixty-Six Cents ($898. 66) with interest 
thereon at the rate of Six Per Cent (6%) per annum from the date of 
assessment and until paid; and plaintiff also demands judgment against 
the defendant in the amount of Two Thousand Five Hundred Dollars 
($2, 500. 00) with interests thereon, plus the costs of this suit. 


/s/ JOSEPH D. BULMAN 
* * * 


Attorney for Plaintiff 
* * * 


Plaintiff demands a jury trial. 








1159 [Filed May 13, 1955] 
ANSWER 
First Defense 

The Complaint fails to state a claim against defendant upon which 
relief can be granted. 

Second Defense ! 

1, 2, 3. Defendant admits the allegations of paragraphs 1, 2 and 
3, except as to the contents of the purchase contract referred to in the 
Complaint, defendant avers that said contract is itself the best evidence 
of the terms thereof. 

4. Defendant denies the allegations of paragraph 4, 

9. Defendant admits that he refused to adjust the purchase price 
referred to in said contract but denies that an adjustment of the pur- 
chase price was or is in accordance with the terms of said contract, 
and denies that defendant has wrongfully refused to make an adjustment 
thereof. 

6. Defendant denies the allegations of paragraph 6. 

Third Defense 

Defendant avers that if the books of account of the Blustein Co. , 
Inc. , on, to wit, December 14, 1949, did not include an accurate and 
complete record of all then present liabilities of said corporation, 
absolute and contingent for income taxes, that plaintiff mew all of the 
facts thereunto appertaining and ascertained them, ia to execution and 
delivery of said contract. 7 

1160 Defendant further avers that pursuant to the terms of said con- 
tract, defendant agreed to adjust the purchase price thereunder upon 
conditions, including the condition that plaintiff ascertain subsequent to 
execution and delivery of said contract the inaccuracy and incomplete- 
ness of the records of the Blustein Co., Inc. ; and that defendant's war- 


ranty accordingly rested upon a condition precedent which did not and 
has not occurred. : 


Fourth Defense 
Defendant avers that on, to wit, December “, i 1949, the books 





4 
of account of the Blustein Co., Inc. did include an accurate and com- 
plete record of all then present liabilities of said corporation, absolute 
and contingent for income taxes; and that the alleged increase in income 
taxes of said corporation for the fiscal year ended January 31, 1948, 
reduced the income tax liability of said corporation for the fiscal year 
ended January 31, 1950 in substantially a like amount. 

WHEREFORE, plaintiff suffered no increase in total income tax 
liability or diminution in net worth in the books of account of the Blu- 
stein Co., Inc. and no breach of warranty as contained in said contract 
occurred. 

Fifth Defense 

Defendant avers that on, to wit, November 30, 1950, at a time 
when plaintiff knew all of the facts as a result of which damages are 
claimed in the Complaint heretofore filed herein, plaintiff nevertheless 
paid to defendant the balance of the purchase price due under the terms 
of said contract, to wit, the total sum of Sixty-five Thousand Dollars 
($65, 000) with interest, having full knowledge (a) that defendant at that 
time denied any and all liability for an increase in income taxes of Blu- 
stein Co., Inc. for the fiscal year ended January 31, 1948, and (b) 
that defendant at that time denied plaintiff's claim of set-off therefor. 
As a result thereof, plaintiff voluntarily relinquished its claim for ad- 

1161 justment of the purchase price, a then known claim of right on the 


part of plaintiff, constituting in law a waiver thereof by plaintiff. 
| Sixth Defense 
Defendant avers that plaintiff denied to defendant the right to de- 
fend Blustein Co. , Inc. against a deficiency in income taxes of said 
corporation for the fiscal year ended January 31, 1948, in this, that: 


(a) plaintiff, without defendant's consent, and contrary to defen- 
dant's instructions, during, to wit, December, 1950, filed an 
amended income tax return on behalf of Blustein Co. , Inc. 
admitting and creating said alleged income tax deficiency; 

(b) plaintiff, without defendant's consent or knowledge, waived 
in proceedings before the Bureau of Internal Revenue the 





5 
right to a hearing before the submission of the Revenue Agent's 
report proposing said deficiency in income taxes of Blustein 
Co., Inc. for the fiscal year ended January 31, 1948; 
plaintiff refused to defendant the right to defend Blustein Co. , 
Inc. , against claims for income taxes unless defendant ad- 
mitted liability for payment thereof, at a time when plaintiff 
itself, contrary to specific instructions of defendant, had al- 
ready filed an amended return for the fiscal year ended Janu- 
ary 31, 1948, creating said income tax deficiency; 
plaintiff failed to furnish defendant any of the accounting in- 
formation set out in paragraph 6(a) of said contract attached 
to the Complaint. 

1162 WHEREFORE, defendant avers plaintiff committed a material breach 
of said contract, the effect of which was and is to discharge all liability 
of defendant to plaintiff. 

Seventh Defense 

Defendant avers that said alleged income tax deficiency of Blustein 
Co., Inc. for the fiscal year ended January 31, 1948, resulted from a 
scheme of plaintiff to defraud defendant in this, that plaintiff sought to 
increase the opening inventory of Blustein Co., Inc. for the fiscal year 
commencing February 1, 1949, thereby to reduce the income tax liabil- 
ity of Blustein Co., Inc. for the fiscal year ended January 31, 1950, 
by increasing cost of sales of said corporation. In order so to do, plain- 
tiff increased the closing inventory of Blustein Co., Inc. for the fiscal 
year ended January 31, 1948, thus increasing income tax liabilities of 
said corporation for said fiscal year, but carried into succeeding fiscal 
years an increase in the opening inventory of Blustein Co., Inc., as a 
result whereof the cost of sales of said corporation for the fiscal year 
commencing February 1, 1949, was increased. Further, as a result 
of increasing earnings of Blustein Co., Inc. for the fiscal year ended 
January 31, 1948, excess profits tax credit of Blustein Co., Inc. was 
to be increased by plaintiff through the use of the average earnings 
method of computing excess profits taxes, which permitted a reduction 





6 
in excess profits tax of an amount equal to thirty per cent (30%) of the 
increase in average earnings for the fiscal years of the Blustein Co., 
Inc. ending January 31, 1947, 1948, 1949 and 1950. Hence, by plain- 
tiff's act of filing an amended return for Blustein Co., Inc. for the 
fiscal year ended January 31, 1948, plaintiff reduced the income tax 
liability of said corporation for the fiscal year ended January 31, 1950, 
and in addition obtained an additional excess profits tax credit against 
excess profits tax net income for the fiscal years of said corporation 
commencing subsequent to February 1, 1950, when in truth and in fact 
1163 plaintiff on, to wit, December 14, 1949, knew and was aware of 
the amount of the opening inventory of Blustein Co., Inc. reflected 
by its books and records as of February 1, 1949, the amount of pur- 
chases of said corporation during the fiscal year commencing on said 
date, the amount of sales of said corporation during the fiscal year 
commencing on said date, and by physical inventory the amount of in- 


ventory of said corporation on hand on, to wit, December 14, 1949, 


as well as information concerning all of said matters for the fiscal 
years commencing February, 1947, and subsequent thereto, inall re- 
spects save and except physical inventory of said corporation at any 
time other than on, to wit, December 14, 1949. 

Further, defendant avers plaintiff now seeks to pretend that it 
was imposed upon by virtue of false or incomplete or inaccurate rec- 
ords of Blustein Co., Inc. on, to wit, December 14, 1949, when in 
truth and in fact plaintiff had full and complete knowledge on said date 
of all of the affairs of Blustein Co., Inc., and plaintiff secretly con- 
cealed from defendant the fact that it intended on, to wit, December 14 
1949, to file thereafter amended income tax returns for said corpora- 
tion, including the fiscal year of said corporation ended January 31, 
1948. 


b 


KING & NORDLINGER 
By /s/ Bernard I. Nordlinger 
* * * * 


Attorneys for Defendant 
(Certificate of Mailing) 





1164 [Filed April 9, 1957] 


- AMENDED ANSWER | 
7 Comes now the defendant, AbrahamBlustein, by his attorneys, 
. King & Nordlinger, and for an amendment to the Answer heretofore 


filed herein and pursuant to leave of Court granted in Order Denying 
Motion for More Definite Statement dated the 5th day of May, 1955, 


avers as follows: 

' Eighth Defense 

« Plaintiff caused Blustein Co., Inc. to file Federal Form 872 

- dated December 22, 1952 and a similar form dated May 27, 1954, re- 
aan. spectively extending the time for assessment of deficiency in income 
taxes for the fiscal year of Blustein Co., Inc. ending January 31, 1948, 


at a time when the Statute of Limitations contained in the Internal Revenue 
Code of 1939 barred an assessment of deficiency in income taxes against 
Blustein Co., Inc. for its fiscal year ending January 31, 1948. There- 
by plaintiff committed a material breach of its agreement with defendant 
and voluntarily assumed and permitted assessment of deficiency in in- 
come taxes against Blustein Co., Inc. for the fiscal year ending Janu- 
ary 31, 1948, for which Blustein Co., Inc. and this defendant were not 
and are not liable. | 
KING & NORDLINGER 


By /s/ Bernard I. Nordlinger 
*K | * 


—— for Defendant 
1165 (Certificate of Service) 





1170 [Filed April 17, 1957] 


PRETRIAL PROCEEDINGS > 
Statement Of Nature Of Case: ¥ 
Action for breach of warranty in a contract for sale of capital * 


stock. The warranty being that the books of account set forth an ac- 
curate record of all present liabilities of the corporation for income 


tax. Later the Internal Revenue Bureau assessed the deficiency. The 2 
pif negotiated a settlement and sues for reimbursement. . 

Dft admits the execution of the contract and the existence of the - 
warranty, the assessment of the deficiency, but denies that payment “4 


has as yet been made. Dft claims that in fact no deficiency was. due, 
but that the pif intentionally rearranged its inventory for the year in 
question so as to show a greater income for that year and a small in- 
come for a subsequent year, in order to gain an advantage in over-all 
tax liability. 

In any event the dft denies liability for attorneys fees and the 
reasonableness of the amount claimed. Dft further claims that all 
the facts were known to the plf prior to signing the contract. Dft fur- 
ther claims that plf waived the claim by accelerating payments on de- 
ferred purchase notes with knowledge of facts. Dft further claims that 
plf denied to dft the right to defend against the government claim, and 
that plf waived the taxpayer's rights without dft's consent. Dft further 





claims that plf failed to furnish him required accounting information. “ 
Dft further claims that plf without dft's consent waived the Statute of “ 
Limitations against the government claim. * 

It is stipulated that the documents initialled by counsel may be . 
admitted in evidence without formal proof subject to objection as to : 
relevancy and competency. ‘ 

The dft is directed to produce inventory statements for the fiscal ‘ 
year ending January 1, 1945, 1946, 1947 and 1949 within 10 days if ~ 
they are in the deft'’s possession. | Dft notes an objection to this direc- ? 
tion. * 


1171 Dit is directed to disclose to plf the meaning of symbols used 


9 | 
in inventory statement within 10 days. Dft notes an objection. 

Plf will give written authorization to dft to examine relevant 
papers on file with the Internal Revenue Bureau and to make copies 
thereof. 

The pretrial judge is of the opinion that if the trial of this case 
reaches the stage where it is necessary to determine the correctness 
of inventories that issue should be referred to a special master or to 
auditor. | 
/s/ ALEXANDER HOLTZOFF, 

Pretrial Judge _ 
Attorneys authorized to act: 
/s/ Joseph D. Bulman, Plaintiff 
/s/ King & Nordlinger 
By: Bernard I. Nordlinger, Defendant 
Pre-trial order signed by counsel for defendant, reserving all defenses 
pleaded; on condition that initialed documents are subject to objection 


as to materiality on condition that inventory is delivered to defen- 
dant for explanation of symbols. | 


1178 [ Filed Oct. 31, 1957] 
DEFENDANT'S INSTRUCTION NO. 12 

The jury are instructed as a matter of law that upon the breach of 
a contract of warranty, if the jury find from a preponderance of the 
evidence that there was a breach of warranty in the case at bar, then 
the plaintiff is entitled to compensation for the losses which it sus- 
tained that are the natural consequence and result of the breach of that 
warranty. The jury are further instructed that damages for a breach of 
warranty are awarded with the object of placing the injured party in 
the same position as if there had been no breach and not with the object 
of placing him in a better position than he would have been if the contract 





10 
of warranty had been fully performed. 
KING & NORDLINGER 
By 


Bernard I. Nordlinger 


Attorneys for Defendant 
* * * 


1183 [Filed Oct. 31, 1957] 
DEFENDANT'S INSTRUCTION NO. 18 
The jury are instructed as a matter of law that under the terms 

of the warranty contained in the contract of the parties in the case at 
bar, plaintiff was obligated to afford to defendant full and fair notice 
of the nature of the claim made against Blustein Company, Inc. by the 
Internal Revenue Service of the United States and full and fair oppor- 
tunity to the defendant to defend that claim. Unless the plaintiff proves 
by a preponderance of the evidence that it gave to defendant full and 
fair notice of the claim made by the Internal Revenue Service of the 
United States against Blustein Company, Inc. for the fiscal year 
ended January 31, 1948, and unless the jury further find from a 
preponderance of the evidence that plaintiff gave to the defendant a full 
and fair opportunity to defend against that claim, then the jury are 
instructed to return a verdict for the defendant. 

KING & NORDLINGER 

By 


Bernard I. Nordlinger 


Attorneys for Defendant 
* aE x 
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1185 [ Filed Oct. 31, 1957] 
DEFENDANT'S INSTRUCTION NO, 21 
If the jury find that the plaintiff has failed to prove by a prepon- 
derance of the evidence that the assessment of deficiency in income taxes 
against the Blustein Company for the fiscal year ended January 31, 
1948 was levied without fraud or collusion on the part of the plaintiff, 
then their verdict should be for the defendant. 
KING & NORDLINGER 
By | 


Bernard I. Nordlinger 
Attorneys for Defendant 
xo * * 


1187 [Filed Oct. 31, 1957] 
DEFENDANT'S INSTRUCTION NO. 26 

The jury are instructed as a matter of law that if they find from 
the evidence that the assessment of deficiency in income taxes against 
the Blustein Company for the fiscal year ended January 31, 1948 was 
the result of a fraudulent scheme on the part of plaintiff to rearrange the 
inventory of the Blustein Company for the fiscal year ended January 31, 
1948 so as to show a greater income for that year and a smaller income 


for the fiscal year of the Blustein Company ended January 31, 1950, 
then their verdict should be in favor of the defendant. | 


‘ 
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1188 [Filed Oct. 31, 1957] 
DEFENDANT'S INSTRUCTION NO. 27 
If the jury find that the assessment of a deficiency in income taxes 

against the Blustein Company for the fiscal year ended January 31, 

1948 reduced the income tax liability of said corporation for the fiscal 
year ended January 31, 1950 in substantially a like amount, then their 
verdict should be for the defendant. 


1189 [Filed Oct. 31, 1957] 
DEFENDANT'S INSTRUCTION NO. 28 
The jury are instructed as a matter of law that in case they return 
a verdict for the plaintiff that the plaintiff should not be placed in a bet- 
ter position than it would have been had there been no breach of war- 
ranty, and that to the extent to which the increase in income taxes for 
the Blustein Company for the fiscal year ended January 31, 1948 re- 
duced the income tax liability of said corporation for the fiscal year 
ended January 31, 1950, then their verdict, if they find a verdict for 
the plaintiff, should be reduced in substantially a like amount. 


1191 [Filed Oct. 31, 1957] 
DEFENDANT'S INSTRUCTION NO. 30 
The jury are instructed as a matter of law that if they find from 
the evidence that plaintiff without notice to defendant informed the In- 


ternal Revenue Service of an understatement in the value of the closing 
inventory of the Blustein Company for the fiscal year ended January 
30, 1948 in the amount of $55, 482. 87, and that plaintiff without defen- 
dant's consent or knowledge waived in proceedings in the Internal Rev- 
enue Service the right to an informal conference prior to the submis- 
sion of the Agent's report, and that plaintiff caused to be filed with the 





13 : 
Internal Revenue Service, without defendant's knowledge or consent, 
Federal Form 872 dated December 22, 1952, waiving the Statute of 
Limitations for the assessment of deficiency in income taxes for the 
fiscal year of Blustein Co., Inc. ending January 31, 1948, then plaintiff 
committed a material breach of its agreement with defendant and when it 
caused Federal Form 870OAD to be filed to permit the assessment of a 
deficiency in income taxes for said year, then plaintiff voluntarily 
assumed and permitted said assessment and the verdict of the jury 
should be in favor of the defendant. : 


1194 I Filed Oct, 31, 1957] 
PLAINTIFF'S PROPOSED INSTRUCTION NUMBER 7 
The jury is instructed that if, after your deliberations and under 
the instructions that I have heretofore given to you, you find for the plain- 


tiff, Eugene Sebel Company, you will award to the plaintiff the sum of 
$24, 256.91, which is the amount paid to Internal Revenue in taxes, pen- 

_alty and interest, plus interest on that amount from July 20, 1954 to 
date. In addition, you will award to the plaintiff the sum of $2, 556. 49 
for counsel fees and disbursements, making a total of $26, 813. 40. 


| 
i 


1212 [Filed Dec. 10, 1957] 
NOTICE OF APPEAL : 

Notice is hereby given this 10th day of December, 1957, that 
Abraham Blustein hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 30th day of October, 1957, in favor of Eugene Sobel Co., Inc. 
against said Abraham Blustein. 

Please mail copy to: KING & NORDLINGER 


Joseph Bulman, Esq. By /s/ Bernard I. Nordlinger 
Attorney for Plaintiff Attorneys for Defendant 
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1216 [ Filed Jan. 10, 1958} 
STATEMENT OF POINTS 

1. Fraud or bad faith on the part of plaintiff is a defense in an 
action for breach of warranty against undisclosed income taxes, con- 
tained in a contract for the sale of shares of corporate stock. Yet the 
Trial Court refused to permit defendant to introduce evidence of plain- 
tiff’s fraud and refused to charge the jury thereon. 

2. There could have been no breach of warranty in the case at 
bar as a matter of law because the assessment of a deficiency in in- 
come taxes for the fiscal year ended January 31, 1948, was not levied 
until July, 1954, when the applicable Statute of Limitations, Sec. 275 
(a)(b), Internal Revenue Code 1939, prohibited assessment. 

3. In an action for breach of warranty, it is a defense that plain- 
tiff suffered no harm or damage from the alleged breach, and that plain- 
tiff was in a better position after the alleged breach than it would have 
been without the alleged breach. Yet the Court refused to permit defen- 
dant to introduce evidence, and to charge the jury, to that effect. 

4. Defendant claimed that the alleged breach of warranty in the 
case at bar resulted from an intentional rearrangement of inventory 
valuations by plaintiff, shifting income tax liability from one year to 
another, the total income tax liability of the corporation whose shares 
of stock were sold remaining the same or being reduced. Yet the Court 
refused to permit defendant to introduce evidence, and to charge the jury, 

1217 to that effect. 

5. The Court erroneously permitted plaintiff to recover from 
defendant for the alleged breach of warranty against undisclosed income 
taxes despite uncontroverted facts establishing that plaintiff: (a) failed 
to give to defendant full and fair notice of plaintiff's claim; (b) failed 
to contest in good faith the asserted deficiency for said income taxes; 
and (c) failed to give defendant an opportunity to defend against the 
asserted deficiency in income taxes, all of which constituted a material 
breach of plaintiff's duty under the warranty on which plaintiff's claim 
was based. 





14a ! 

6. The Court erroneously compounded interest on plaintiff's 
claim for damages for alleged breach of warranty, ; erroneously 
charged the jury thereon, and erroneously failed to permit the jury to 
determine whether interest should be allowed at all. 

7. Certain relevant and material evidence as well as evidence 
attacking the credibility of plaintiff's witnesses, offered by defendant, 
was erroneously excluded by the Court. ! 

8. The rulings of the Trial Judge, in (a) Limiting defendant's 
proof; (b) restricting the theory of defense; and (c) declining to refer the 
issue of valuation of inventories to a special master or auditor, sub- 
stantially departed from the pretrial order in contravention of the pro- 
visions of Rule 16, F.R.C. P., resulting in manifest injustice to de- 
fendant. 

KING & — 
By /s/ Bernard I. Nordlinger 
Attorneys for Appellant 


* *  * 


(Certificate of Service) 
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[ Filed Jan. 27, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, October 21, 1957 
The above-entitled case came on for trial in the United States 
District Court for the District of Columbia at 3:45 o'clock in the after- 
noon on Monday, October 21, 1957, before HONORABLE RICHMOND 
B. KEECH, Judge * * * 
APPEARANCES: 
JOSE PH D. BULMAN, Esq. and FRANCIS J. ROBINSON, 
Esq. on behalf of the Plaintiff; and 
MESSRS, KING & NORDLINGER by Bernard I. Nordlinger, 
Esq., CHARLES KERSHENBAUM, Esq., and W. DAVID HUDDLE, 
Esq., on behalf of the Defendant. 


* * * * * * 


MR. NORDLINGER: Mr. Kershenbaum will testify with respect 


to some computations that he has made but not with respect to any of the 


facts in the case. 
* * * * * * 


21 [OPENING STATEMENT ON BEHALF OF THE DEFENDANT ] 

[MR. NORDLINGER:] But if we can just remember that the 
higher the closing inventory, the higher the profit and the higher the 
opening inventory, the less the profit, then I think we can get some- 
where with this rather complicated case, because with these accounting 
theories there is being presented to you, ladies and gentlemen, what 
the defense claims is a deliberate attempt to perpetrate a scheme to 
defraud. 

The defense claims that after the 14th of December 1949, the 
day when Sobel, this gentleman, went into possession of this business 
under the purchase contract at a time when they had only paid but a 
fraction of the contract price, their accountant, Mr. Wechsler, figured 
out a way to cheat and he set about accomplishing just that purpose. 

He knew better than I do what the rules about inventory amount to. 








23 





15a : 
So in order to save taxes for the year ending January 31, 1950, which 
had commenced February 1, 1949, the purchase having been made al- 
most at the end of that fiscal year, he knew that if he could get the open- 
ing inventory for that fiscal year to be higher he would cut down the 
profit and he knew how much inventory was on hand when his people 
bought that business because he checked it out — he made up a balance 
sheet on that night from that inventory. 

He knew and his figures, which we have ordered him under sub- 
pena to bring into this court, that he then wrote down on his own notes, 
he knew the inventory was $100, 000 on December the 14th, 1949. 

* * * * * * 

He knew exactly how much the contingent liability of this corpora- 
tion was for income taxes because he had the opening inventory figure 

and he took a physical inventory in about as complete a fashion as 
it can be taken except he didn't write down the items. He made notes 
of what they were. He knew what the contingent liability was for in- 
come taxes and he set about to get out of it. He 24 know how to get 
out of it. 

The income tax return of the corporation was due April the 15th, 
1950. And by April the 15th, 1950, this man had caused to be entered 
in the corporation books of the Blustein Company a closing inventory 
of $25, 000 and we have ordered the company to aa in their ledger 
sheets to show it to you. 

He had written down a closing inventory of $25, 000 when their own 
physical inventory which they took at the close of the business fiscal 
year was $74,000. He caused to be prepared and filed with the Internal 
Revenue Service a tax return in which he let his clients affirm under 
penalty of perjury that their closing inventory was $25, 000 when they 
knew all along from a physical count it was $74, 000. 

In other words, he had set about to cheat somebody out of $50, 000 
worth of inventory but he didn't know quite at that point how he was going 
to get Mr. Blustein put in a position in which he would be embarrassed 
by the demand for it. Then what happened? In the middle of the 
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summer of 1950 some six months or more after this business had been 
bought, some six or seven months after he knew how much inventory 

was on hand, some four months after the figures on the physical 
inventory had actually been obtained, the Sobel Company moved the 
Blustein Company to a new location and they found an inventory of 
January the 31st, 1948. That inventory was a detailed, item by item, 
inventory. 

And we will show you and demonstrate, I hope to your satisfaction, 
that that January 31, 1948, inventory was true and correct item by item 
for the fair market value of the goods on hand on that date or the cost 
of those goods, whichever was the lesser. But as everybody knows 
who has ever been involved in the taking of an inventory, there is 
always an area in which judgment plays a part. 

* * * * * * 

They signed another form which had the effect of increasing their 
opening inventory of the 1950 fiscal year and the Revenue agent assessed 
a deficiency against the Blustein Company then owned by the Sobels 
based on the very figures that Wechsler had concocted in the summer of 
1950. 

And I say to you, ladies and gentlemen, that the result of that was 
to accomplish for the Blustein Company, then owned by the plaintiff, 

a higher opening inventory for the fiscal year commencing February 1, 
1949, and ending January 31, 1950, thus reducing their profit. It 
increased the closing inventory but it still came out to a loss because 
Wechsler got the high opening inventory high enough to make them lose 
money for that year. 

In addition to that, it gave them a higher starting inventory for 
the fiscal year commencing February 1, 1950, and protected them 
against high profits they otherwise would earn, have to report, and pay 
taxes on, if they hadn't gotten this fictitious opening inventory figure 
in good shape by virtue of not paying the taxes in the year that they 
should have. 

NMov, when Wechsler went over these books and records on the 
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day this contract was signed he knew from the opening inventory that 
F the Blustein Company had, and the physical so-called spot-check that 
, he made, that this company would owe from $17, 000 to $20, 000 in 
income taxes for the fiscal year in which they bought the company and 
28 he knew that his clients were supposed to pay all the liabilities 
of this company, both absolute and contingent. But by virtue of fooling 


” around with a prior year and fixing up this so-called study in the sum- 
: mer of 1950, applicable to a period two years before that, and giving 
ae. it to the Internal Revenue agent and waiving the Statute of Limitations, 
. the Internal Revenue agent could assess a penalty for two years prior 


thereto, wipe out all of their profit and all of their taxes for the fiscal 
year in which this happened so then the Sobels could complain that Blu- 
stein had to pay them back the money when in truth and in fact if they 
had filed the return right to start with it would have cost them more 


money than they paid by fooling around in going back into the prior 
— years. 


— * * * * * * 





29 If we show you these things, and I believe confidently that we will, 
and as I say, a great part of it has to come out of the mouths of the 
— plaintiff's own witnesses, then we think we will show you that the plain- 


tiffs in this case got exactly what they thought they were getting when 
they bought this business. All they were trying to do in the middle of 


i. 1950 was to reduce the purchase price and when they saw that Blustein 
s couldn't be bluffed they went ahead with their scheme anyway and are 
a now trying to trap him into have to pay some money. 

* % * * * x 
: 32 EUGENE J. SOBEL | 
: : was called as.a witness by the Plaintiff, and being then and there duly 
§ sworn by the Deputy Clerk, assumed the witness stand and testified 
- as follows: ! 
— * * * * * * 
33 DIRECT EXAMINATION 


BY MR. BULMAN: 
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* * * * 

A. Ivery much wanted to see the books and records of the Blu- 
stein Company. 

Q. And were you shown the books and records of the Blustein 
Company during these luncheon meetings? A. No, never. In fact, 

I was definitely told that if we were interested in the purchase of the 
business we would see them only at the time that the transaction was 
consummated on the night of the transaction. 

Q. Did you ask Mr. Blustein to have an opportunity of going into 
the books and records of the business prior to the actual purchase of it? 
A. Yes, we did. 

Q. And did he accept or did he refuse to allow you to see the books 
and records? A. Very strongly refused for us to see anything until 
the night of the transaction. , 

Q. Now, prior to the actual date of December the 14th, 1949, 

did you at any time see any books or any records of the Blustein Com- 
pany? A. The only thing that was available to us was something which 

40 we received not from the Blustein Company but a Dun & Brad- 
street report which was available to anyone in the trade. That was the 
only thing which we saw. 

Q. You obtained the Dun & Bradstreet report yourself? A. I 
believe so. 

Q. And that report can be obtained by paying a certain fee? 

A. That is correct. 

Q. And that is certain information containing -- A. Correct, 
sir. 

Q. -- the background of the company you saw. I am talking about 
the actual books and records of the Blustein Company themselves. Did 
you ever see them prior to December the 14th, 1949? A. No. We 
never saw anything relating to the books and records of the Blustein 
Company prior to December 14, 1949. 

Q. Now, during these luncheon meetings that you had with Mr. 
Blustein did you come to any conclusion as to what the purchase price 
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would be and what the assets of the corporation that you were buying 
would be? A. Ina general way we did. Mr. Blustein told us -- 

Q. Keep your voice up. A. Iamsorry. Can you folks hear me ? 

41 Q. Yes, go ahead. A. I was told thatwe would have to pay 
$200, 000 for the Blustein Company, and that he would show us on the 
night of the transaction that we would have the $200, 000 worth which 
we were looking for. ! 

* | * * * | * * 

Q. Now, did he at any time break down the assets of the corpora- 
tion to you specifically during these luncheon mocking? A. No, 
definitely not. 

Q. Now, in purchasing the Blustein Company -- was the Blustein 
Company a corporation? A. Yes, it was. 

Q. And what were you going to buy for this $200, 000 that your 
company was going to pay? A. We were buying the shares of stock in 
the corporation. We were not buying anything else but the shares of 
stock of the corporation. 

Q. And would that be also the arrangement that was made during 
these luncheon meetings that you had with Mr. Blustein ? A. That is 

42 correct. : 

* * * * ! * * 

Our primary motive, as I pointed out, was to get the franchises 
which we did not have in our own business and had found it very diffi- 
cult to obtain; in fact, were unable to obtain despite the fact that we 
had been in business almost twelve years. 


ae F * * * * * 
45 A. It was in the evening and as I recollect it, after all these years, 
I have a feeling it was. around seven or eight o'clock that evening. 
* * * * * * 
53 A. Iam sorry, sir. After we had finished the discussion of the 


contract we then went around and took a physical eye-view, if you can 
call it such, of the contents of the Blustein Corporation. 
This might have been possibly around ten or eleven or twelve 
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o'clock or thereabouts, and with a sheet of paper just like I have here 
we looked at certain bins and said, well, this looks like it might be 
worth $4, 000. 

' We looked at a bin of other merchandise and merely got a very 
bird's eye sketchy view of what we thought the contents or the value of 
the particular merchandise was. There were many many thousands of 
items and at very best we could only get a very meager evaluation of 
what we, in our own minds, thought that the value of that inventory was. 

* * * * * 

54 Q. Now, Mr. Sobel, I show you what is headed "Blustein Com- 
pany, Inc., Report of Operations for the Period of February 1 to Octo- 
ber 31, 1949", bearing the name or legend "Percy I. Caplan, Certi- 
fied Public Accountant, Washington, D.C. ", and ask you if this report 
was given to you that evening or that morning? A. This is the report 
that Mr. Caplan, who was present at the discussion, gave us that eve- 


55 ning. 
* * * * * * 
58 Q. And were you, to your knowledge, that evening ever shown a 


physical inventory of the Blustein Company either for the year 1949 -- 
other than this estimated inventory here were you shown any book of 
record? A. Definitely not. 

Q. Were you shown any physical inventory of 1948? A. Defin- 


itely not. 
* * * * * * 
59 Q. What was the conversation between you and Mr. Blustein 


concerning an inventory, physical inventory, that evening? A. We 
requested a physical inventory. There was none available. We were 
advised by Mr. Blustein that there was none available. 


* * * * * * 
61 iA. . It was signed in the offices of the Blustein Corporation. We 
started December 14, 1949, and ended December 15th in the early 
62 hours of the morning, 1949. 
| * * * * * x 
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64 Q. Did you take a physical inventory as of December the 31st, 

'492 A. Yes, we did. | 

Q. And do you remember what the amount of that was ? 

MR. NORDLINGER: Well, now, -- I will withdraw the objection. 

THE COURT: Ali right. | 

BY MR. BULMAN: 

Q. Do you remember what the amount of that was? A. I think 
it is approximately $77, 000. | 

* * * * * * 

67 Q. Whatdidyoudo? A. We took an inventory as of December 
31, 1949. Our fiscal year ends January 31, 1950, which is a month 
later. So as not to have to go through the pains of taking an inventory 
all over again our bookkeeper extended the sales of day to day, plus 
the purchases -- or less the purchases that were bought by the corpora- 
tion, and through a bookkeeping situation was able to ascertain what the 
ending inventory was for January 31, 1950. | 


68 In other words, we took our December, 1949, December 31, 1949, 


inventory and then extended it out to January 31, 1950. 
* * * | * 


70 THE WITNESS: The inventory for January 31, 1950, was 
$74, 000 and some odd dollars. . 

* * * * * * 

71 A. Well, I know that while we showed a loss of some $6, 000 or 
$7, 000 as of October 31st, and just two and a half months later we sud- 
denly found that we had a profit -- I don't remember this number cor- 
rectly, but I know it was upwards of $40, 000 or $45, 000 in that two 
and a half month period. 

Q. And did you -- did that cause any alarm fn! you, Mr. Sobel? 
THE COURT: I don't think it is any alarm. It is what he did, 
Mr. Bulman. | 
BY MR. BULMAN: 
Q. What did you do with respect to having made that fact known 
to you? A. Naturally we were very much concerned about that 
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particular fact. 

Q. And who did you call in to investigate this particular situation ? 
A. Our accountants, of course, went over the figures for us. 

* * * ae * * 

85 Q. When you found, Mr. Sobel, that you had what you just testi- 
fied to, a $45, 000 profit, and at the time that you went into possession 
you were shown a statement of October 31st which showed a $7, 000 loss, 
in your opinion was that amount of profit disproportionate to the amount 
of business that you had done? A. Yes, sir. You didn't have to be an 
expert to know that the proportionate differences were certainly out of 
line. 

* x * ar ae * 

94 A. Iam sure he contacted Mr. Blustein. I can't say definitely 
with respect to the inventory, but I know we contacted Mr. Blustein with 
respect to the situation which we found here. 

* * * * * * 

A. Mr. Blustein referred the matter to a Mr. Baldinger, who 
met with our accountant, Mr. Wechsler. And I was not present at the 
couple of meetings that they had. I was present at a future meeting 
which was had by Mr. Baldinger, Mr. Wechsler, Mr. Blustein, and 
my brother and myself. 

Q. And do you know whether or not during the course of these 
meetings this book was shown to Mr. Blustein, this inventory book of 
1948? A. I don't recall that, sir. 

* * * * * * 

101 A. That particular inventory there were 1,075 items listed at 
the bottom of the page after the Jacoby-Bender bands were taken, 
quantity, 1, 075. 

Q. Which meant what? There was 1,075 bands in -- A. Yes, 
the total of all of these figures came to 1, 075. 

Q. Which meant that the company had 1, 075 bands in stock as 
of -- A. That is right, and they were all taken at ten cents apiece 
with an evaluation of $107. 50. 
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* * * * ! * * 

102 qQ. What was the -- was it $1.25 apiece? A. No band of the JB 
company at that time that I recall was under $1.00. Some of them ran 
$1. 25, $1.50, $2, and in some cases maybe a little bit more. But if 
you figure the average cost of $1. 25 we will come out with ten or twelve 
times a figure larger than this $107. 50. : 

Q. Was that ten cents disproportionate or underevaluation of the 
actual cost of that merchandise in 1948? A. We continued buying the 
same bands at the prices which I just mentioned, $1, 25, $1. 50. 

Q. Was that when you took over in 1949 and '50? A. That was 
true in 1949. We checked back. It was true in 1948. It is true today. 
Some of the bands carried in this inventory were the same bands which 





we carry in our inventory today. : 
* * * * * * 
103 A. That is correct. You will find that same band has been pur- 
chased by us in the years subsequently and our 1951 inventory, it is 
taken in at $1.25. The 1952 inventory it is taken in at $1. 50 because 
there was a slight rise at that particular time. : 
In 1951 we had 79 pieces. In 1952 we had 121 pieces. 
* * * * * * 
104 Q. Now, without belaboring the point, did you go through this 
inventory piece by piece and check it? A. Yes, we did. 
Q. And did you from your own experience and knowledge as to 
the actual cost of merchandise in 1948, find any disparity between 


what the inventory price was in the inventory and what it was -- what 


the cost was? A. Yes, we did. | 
Q. And did you total up -- did you make a total of what the retail 


price of that inventory was? A. Yes, we did. | 
105 Q. And then did you figure a thirty-three and a third per cent 
mark-up on that inventory? <A. Yes, we did. : 
Q. Which I think you told us was the -- A. ‘That was the nor- 
mal mark-up in the jewelry line; however, I call your attention to the 
fact that that was the highest mark-up in the jewelry trade. 
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Q. So you took the highest possible -- A. We took the highest 
mark-up because items like appliances and electric shavers only carry 
a sixteen per cent mark-up; silver carries a twenty-five per cent mark- 
up. Other items carry a twenty per cent mark-up that I don't recall 
at this particular moment. 

Q. Now, the outside mark-up was a thirty-three and a third 
per cent? A. The largest mark-up normally used by any jewelry 
business in the jewelry items are thirty-three and a third per cent. 

Q. And totaling up the retail price to the dealer as you have in- 
dicated here, by using the code and dividing it by two, did you come up 
with a figure as to what that amount was? A. Yes, we did. 

Q. And how much was that? A. AsI recall the figure now, it 
was somewhere between $135, 000 to $140, 000. 

106 Q. And subtracting from that amount the amount of cost of the 
merchandise by taking a third off the profit, what was the value of the 
inventory in 1948 of the Blustein Company? A. Somewhere between 
$90, 000 and $95, 000. 

Q. Or approximately $55, 000 more than appears -- A. Exactly. 

Q. -- on the tape of this inventory. Is that correct? A. That 
is right; approximately $55, 000 more. 

Q. Now, when that fact became known to you did you -- your 
accountant had knowledge of that fact, too, I take it. A. Yes, he did. 

Q. And did you acquaint Mr. Blustein with that fact? A. We 
immediately acquainted Mr. Blustein with that fact. 

. * * * ok * * 

107 THE WITNESS: I acquainted our accountant with the fact who, 

in turn, acquainted Mr. Blustein of the fact. 
BY MR. BULMAN: 

Q. Now, of your own knowledge do you know whether or not Mr. 
Blustein agreed to take over the books and records of the company and 
to proceed with the Internal Revenue? A. No, he did not agree to do 
that. 

Q. Do you of your own knowledge know whether or not he refused 
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todo so? A. I know that he did refuse to do so. | 

* * * * | * * 

109 A. I believe I had some conversation with Mr. Blustein prior to 
all this but I don't know the exact dates. : 

Q. Now, were you present personally ata —— in Mr. 
Wechsler's office between you and Mr. Blustein and Mr. Baldinger ? 
A. Yes, I was. ! 

Q. And did this question come up about the inventory and about 
taking over with the Internal Revenue? A. Yes, it did. 

Q. And did they agree or did Mr. Blustein agree or disagree to 
take over the defense for the company? A. Mr. Blustein denied the 
opportunity to take over the defense. ! 

Q. Did you point out to him the warranty under the contract at 
that time? A. We certainly did. 

Q. And asked him to take over under the warranty? A. Yes, 

we did. ; i 

Q. And he refused todo so? A. That is right. 

* * * * * * 

110 A. From refreshing my notes afterwards, I do recollect it hap- 
pened sometime in the latter part of June or the beginning of July. 

* * * * | * * 

122 Q. And did there come a time when the Internal Revenue came 
in and made an independent check as far as you know after that tentative 
return was filed? A. Yes. We had an investigation by the Internal 
Revenue Bureau. : 

* x * * ! * * 

Q. And did you speak with Mr. Mathew Brodsky? A. Yes. He 


called me in at a conference. 
* * * * : * * 

124 Q. Now, did you of your own knowledge, did you know whether or 
not Mr. Kamerow, your attorney, acquainted Mr. Blustein of this con- 
ference? A. Yes, Iam sure he did. | 

* * * * i * * 
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[ CROSS EXAMINATION | 
205 BY MR. NORDLINGER: 

Q. Now, during the entire time, commencing with what you say 
was six or seven or eight o'clock in the evening until three o'clock the 
next morning, Mr. Wechsler's staff was engaged in checking books 
and records until this contract was signed. Is that correct? A. I 
said a moment ago for the early part of the evening I am not sure just 
what he did but I assume he might have done that, sir. 

Q. Now, you relied upon Mr. Wechsler for your financial infor- 
mation and he was in charge of that phase of the purchase of this busi- 


ness. Is that correct? A. That is right. 
* * * x * * 


209 Q. Now, did you expect to make a profit in the operation of the 
Blustein Company for the remainder of the fiscal year? A. We most 


assuredly did. 

Q. You did. And how much profit did you expect to make? 

* * * * * % 

212 Q. Now, there came atime, Mr. Sobel, when you prepared an 
income tax return for the fiscal year of the company ending January 
31, 1950. Is that correct? A. That is right, sir. 

Q. How much of the gross -- what are the gross sales that the 
company did during that period? A. For the entire year ending Janu- 
ary 31st, according to this report, $323, 901 -- pardon me -- 
$323, 901. 21. 

Q. Now, will you show me how much in gross sales the company 
had done from February 1, 1949, to October 31, 1949, the date on the 
statement that you had that night? A. The sales for the nine-month 
period, according to this, were $213, 831. 04. 

Q. Approximately $100, 000 less -- A. MayI make this remark 
here? However, you are indicating a period in which we were not in 
the business there, the month of November and the first half of Decem- 
ber. And I did not say that -- 

MR, BULMAN: Just a moment. 
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BY MR. NORDLINGER: 
Q. You are -- ! 
MR. BULMAN: Just a minute. Let him explain. 
THE WITNESS: And I did not say that we did over a hundred per 
213 cent profit of the. business the Blustein Company did prior to our 
taking over. I indicated that the profit that we made was after we took 
over on December 14th for that period of time. You have just given 
me figures which go back to October 31st. | 
BY MR. NORDLINGER: | 
Q. Now, from October 31, 1949, to December 14, 1949, on that 
night did you or Mr. Wechsler, to your knowledge, attempt to find out 
how much profit had been earned by the company during that six-week 
period? A. Frankly, I don't recall. | 
Q. Do you know? A. No, I don't. 


* * * * * * 


224 THE WITNESS: We took an inventory on December 31, 1949, 


which was fourteen days after we had taken the business over. That was 
a physical count inventory, as the defendant has just indicated to you. 

Then in the -- after the 31st of January or on the 31st of January 
the bookkeeper took the sales slips and posted each sale slip for the 
month of January so that it would not be necessary for us to take an 
additional inventory January 31st. 

We calculated those figures. We came up with totals at the end 
of each page and we took them in sections. Jewelry was in one section; 
appliances in another section; lighters in another section. And though -- 
I believe you will find that those facts and figures are here today. 

And then when we totalled and calculated these items we turned 
them over to our accountant who determined the January 31st, 1950, 

225 inventory by taking our figures for December 31st, adding the 

purchases that we made in the month of January and deducting the cost 
of the sales for that particular month. 


* * * * * * 


226 Q. With whom did you discuss the problem? <A. With our 
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accountant or, rather, our accountant discussed it with us. 
* * * * * 
Q. And youdon't know now what you did between April 15, 1950, 
227 and May 15, 1950. Isthat correct? A. I don't recall That is 
right. 
* * * a * * 
A. I don't recall having any discussions of this particular mat- 
ter with anyone other than my accountant, sir. 
Q. From May 15th to June 15th? A. I think so, sir. | 
228 Q. Now, during that period you left this matter with your ac- 
countant to handle for you. Is that correct? A. That is correct. 
Q. And your accountant was Mr. Nathan Wechsler? A. That is 
right. 
x * * * a * 
A. The accounts and records are kept by our bookkeeper, who 
Iam sure works with our accountant. 
Q. Under your accountant's direction. Is that correct? A. That 
is correct. 
* * * * * 
230 Q. Now, that entry indicates that you carried into your records 
a merchandise inventory of $25, 067.62. Is that correct? A. Yes, 
it is correct. As -- 
Q. Well, please just answer -- A. -- as far as -- 
Q. Just answer questions, please. 
THE COURT: Allright, sir. He said yes. 
BY MR. NORDLINGER: 
Q. Now, on that date you knew from your physical inventory that 
you had taken that you had on hand not $25, 000 worth of inventory 
but $74, 000 worth of inventory. Isn't that correct? A. That is cor- 
rect. 
Q. Now, that entry you state was made at the direction of your 


accountant, Mr. Wechsler. Is that correct? A. That is right. 
* * * * * * 
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2833 Q. And you actually didn't file that income tax return for that 
period until July 15, 1950. A. We didn't file it then either, sir. 
Q. You didnot? A. No. We filed a tentative return. It was 
not a final return. . | 
Q. You filed an income tax return of which -- which has been 
identified as Defendant's Exhibit No. 2. Correct? : 
* * * * | * * 
234 Q. You filed this paper on July 15, 1950? : A tentative tax 
return, sir. : 
Q. Now, did Mr. Wechsler prepare this tax return? A. Yes. 
Q. Did Mr. Wechsler sign it? A. No. Mr. 7 Wechsler refused 
to sign that particular return because he knew it was incorrect. 
Q. Did you signit? A. Yes. ! 
* * * * * * 
236 Q. When, to your knowledge, was the first time that anybody on 
your behalf was instructed to communicate with Mr. Blustein concern- 


ing the January 31, 1948, inventory? A. We were very much con- 


cerned as we knew we had a problem -- 
Q. Now, Mr. -- 
MR. BULMAN: He can answer it. 
BY MR. NORDLINGER: 

Q. Would you please -- | 

THE COURT: Only one question at a time, ai. You can explain 
it afterwards. ! 

THE WITNESS: The question that you just asked me is when did 
we first instruct Mr. Blustein to communicate -- or Mr. Wechsler to 
communicate with Mr. Blustein, Is that correct, sir ? 

BY MR. NORDLINGER: 

Q. Yes, sir. A. AslIrecallit, I would say ‘it was sometime 
between the period you just mentioned, between Declaration Day and 
July 15th. ! | 

* * * * | * * 


| 
238 Q. Have you ever before today seen a study prepared by Mr. 
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Wechsler concerning this tax computation for this period? A. Yes. 
Q. When was the first time you sawit? A. I don't recall that, 
sir. 
Q. Was it following the discovery of the January 31, 1948, in- 
ventory on Declaration Day of 1950 and before a demand was made on 


Mr. Blustein? A. I said I don't recall that, sir. 
* * ok * * * 


242 Q. And on the date, July 15, 1950, when this return was filed 
by you and you knew that you had $74, 000 worth of inventory on hand 
you reported that you had $25,000. Is that correct? A. That is right, 


sir. 

Q. You did that with the advice and upon the -- and relying upon 
Nathan Wechsler, a certified public accountant, practicing in the Dis- 
trict of Columbia. Is that correct? A. That is right. 

* * * * * * 

250 Q. At that time, Mr. Blustein -- this was in early July of 1950, 
and before you filed your tax return for the January 31, 1950, fiscal 
year, Mr. Blustein refused to have anything to do with any adjustment 
of the purchase price. Is that correct? A. That is right. 

* * *. * * * 

255 Q. Mr. Wechsler was your accountant and still in charge of this 
tax matter and your situation with the Blusteins. Is that correct? 

256 A. Thatis right. 

Q. Isthat correct? A. Yes, sir. 

* * * * 

257 A. Seventy-five thousand -- $75, 067. 62. 

Q. Now, that is the figure which you computed to be your physi- 
cal inventory? A. Iam sure that was, sir, yes. 

Q. And that is a different figure than the one you had on your 
books? A. You mean the $25,000, sir? 

Q. Yes, sir. A. Yes. 

Q. And that is a different figure than you had put in your tax re- 
turn? A. You mean on the tentative tax return? 
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Q. Tentative tax return. A. That is right, sir. 
Q. Now, will you indicate fromthat profit and loss statement how 
_ much profit the Blustein Company earned for the fiscal year ending Janu- 
ary 31, 1950? A. I think it says here $46, 855. 30. 
Q. Now, will you please tell us what amount, | if any, is indicated 
on the liabilities of that balance sheet for Federal income taxes due and 


payable for that period? | 

THE COURT: You mean actually, — reflected on the 
paper, sir? 

MR. NORDLINGER: That is a balance diese yes, sir. That 
would show liabilities. 


258 THE COURT: Isn't it listed there ? 


THE WITNESS: I don't see any, sir. Perhaps, Mr. Nordlinger 
can point it out to me. 

MR. NORDLINGER: There isn't any. | 

THE COURT: Allright. That is what I thought. 

BY MR, NORDLINGER: 

Q. Then it is your testimony that on this balance sheet, prepared 
by Mr. Wechsler, showing a profit for this period of $46, 000 there is 
no liability of the company for Federal income taxes indicated? Now, 
Mr. Sobel, if you know can you explain to us how your company could 
earn $46, 000 for the period of that fiscal year and not pay taxes on it? 

MR. BULMAN: I object to that. 

THE COURT: How is that going to help us, Mr. Nordlinger ? 

MR. NORDLINGER: It is just an obvious inconsistency. 

MR, BULMAN: I object to his calculation. _ 

THE COURT: It isn't material if that is all. So I will hold that 


it is irrelevant. : 
* * * * * * 


260 Q. Now, will you please tell us on Defendant's, for identification, 
No. 10, if that is the first one, how much the opening inventory for the 
fiscal year commencing February 1, 1950, is reflected to be? A. The 
opening inventory on June 30, 1950? | 





32 

Q. Opening inventory on February 1, 1950. A. $75, 067. 62. 

Q. Now, will you give us the same information, that is with 
respect to the opening inventory, February 1, 1950, from Defendant's 
for identification No. 11? A. $75, 067. 62. 

Q. And the same information, please, with respect to Defendant's 
for identification No. 12. A. $75, 067.62. 

Q. Now, that is a period ending on what day, No. 12? A. No. 
12? On August 31st. 

Q. 1950? A. Right. 

261 | Q. And at that time your books of account still reflected an open- 
ing inventory for the period of $25, 067.62. Is that correct? A. Other 
than it says that these foregoing entries -- 

Q. Is that correct, sir? A. Yes, other than -- 

Q. Just a minute, please, Mr. Sobel. 

THE COURT: I think he said yes and then he is going to tell you 
other than. Is that right? 


THE WITNESS: That is right, sir. 
THE COURT: All right. You can finish. 


THE WITNESS: It says here these foregoing interim statements 
have been compiled with client's records without verification from inde- 
pendent sources and are subject to year-end adjustments and qualifica- 
tions and further they are intended for the information of the client 
only. 

BY MR. NORDLINGER: 

Q. Now, those statements were prepared by Mr. Wechsler. 
Is that correct? A. That is right. 

Q. And Mr. Wechsler, you have testified, was the gentleman 
under whose direction the entry of $25, 067.62 had been put in your books. 
Is that correct? A. Yes. 

262 Q. Now, on November 30th you paid the balance due Mr. Blustein 
of $65,000, you testified. A. That is what you said. 

Q. Is that correct? A. Yes, sir. 

Q. Now, on -- will you tell us, please, by looking at Defendant's 








263 
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Exhibit No. 3, which is your books of account, will you tell us what entry 
appears in that book on December 31, 1950, after you had paid Mr. 
Blustein the balance of the price? A. Do you want an explanation of 
the figure or just the figure ? : 

Q. Just the figure, sir, A. May I explain it after I -- 

THE COURT: Yes, sir, after you answer the question. 

THE WITNESS: There is a figure there of $49, 695.29. Now, 
would you like to know how that figure came to be there ? 

BY MR. NORDLINGER: : 

Q. And then what happened to that figure of $49, 000? A. it 
then became the true inventory which we found to be $74, 762.91. In 
other words, the $25, 000 which you told me had previously been en- 
tered there was then entered into with $49, 695. 29. 

And if you recall, you asked me this morning why did we show a 
final return on our income tax, or, rather, I said to you we had made 
a tentative return and you told me it had been scratched out and was no 
longer a tentative return, and in checking my records during my lunch 
period I found that Internal Revenue had crossed those out and had ac- 
cepted that as a final return. | 

And the amount you see there is reflected by the records of the In- 
ternal Revenue as the sheets which I think my accountant will gladly let 
you have if you care to see the mechanics of the thing, sir. 


Those two figures tie in with our inventory of January 31, 1950. 
* * * * ok * 


267 Q. I want to know that from November 30, 1950, when you paid 


off this loan until August of 1952, did anybody at any time communicate 
with Mr. Blustein. A. I can't say at this time, aa whether we did or 
did not. I don't recall. 

Q. In other words, you don't remember? A. That is right. 

* * * * ot 4 

268 Q. Now, I hand you for identification Defendant's Exhibit No. 15 

and ask you whether or not this is your signed consent to the waiver of 
the Statute of Limitations, dated December 22, 1952? A. That is 
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definitely my signature, sir. It is a consent fixing a period of limita- 
269 tions upon assessment of income and profits tax. 

Q. Now, you signed this at the direction and upon the counsel of 
Nathan Wechsler who had this case in charge. Is that correct? 

A. Mr. Wechsler and Mr. Kamerow. 

Q. Mr. Wechsler and Mr. Kamerow? A. That is right. 

Q. Mr. Kamerow also had the case in charge? A. Well, he 
was our attorney at the time. 

Q. Did he have anything to do with running your tax case or your 
claim against Blustein at this point? A. I amsure there must have 
been occasions when he and Mr. Wechsler conferred as to what they 
should do. 

Q. In any case, you filed this pursuant to the instructions of Mr. 
Wechsler? A. Will you give me the date? 

Q. December 22, 1952. A. These dates being thrown at me are 
sort of confusing. I am trying to think and fix them. 

Q. Did you personally notify Mr. Blustein that you were going to 
file this waiver of the Statute of Limitations? A. I can't recall at: 
this time whether I did or not. 

Q. You can't recall whether you didor not? A. That is right. 

* ok * * * * 

271 THE COURT: Would you conclude, if it were not in writing in the 
file which you turned over to counsel, that it wasn't in fact written? 
272, THE WITNESS: Yes, I would say so, sir. 
* * * * * * 
275 Q. So you didn't inform him verbally, did you? A. I would 
say that I probably did not, sir. 

Q. And you didn't inform him in writing if it isn't in the corre- 
spondence? A. That is right, though I don't recall having any conver- 
sations. 

* * * * * 

276 Q. And what date was that filed, sir? A. 10/14/53. 
Q. That would be October the 14th, 1953. Is that correct? 
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A. That is correct. 


J Q. Now, did you inform Mr. Blustein that you were filing that 
277 form? A. We kept Mr. Blustein informed all the way through, 
sir. : 
* * * * | * * 
Q. You don't know whether you did? A. No. 
* 


* * * * * 

Q. Well, you know you didn't have any conversations with him 
in 1953, don't you? A. I don't think I did. | 

Q. Allright. So you didn't inform him verbally, did you? 

A. I probably did not. I don't know for sure, sir. 

Q. Now, if there is no information contained in the correspondence 
then you didn't inform him in writing, did you? A. I will assume we 
did not. ! 

* * * * * * 

279 A. Mr. Brodsky called me into the Wechsler office at the time 
he was investigating the Blustein Company, Inc. ! 

Q. And he discussed the general situation with you in the pres- 
ence of Mr. Wechsler? A. He did not discuss the general situation, 
sir. He asked me some very specific questions. : 

Q. About what? A. Various knowledge which I had in the jewelry 
business, various items which we -- which he showed me in the inven- 
tory; asked me for things relating to the business. 

*« * * * * * 

280 A. As I recaul it, that is the only contact I had. 

Q. One occasion? A. One occasion. ! 

Q. How long did that conference with Mr. Brodsky on your part 
last, approximately? A. I don't know, sir, but I would say not many 
hours; within an hour; within an hour. : 

Q. Within an hour. Now, at that time did he ask you whether or 
not you wanted to have an informal conference with his group chief 
before he wrote and filed this report to protest his — A. I don't 
recall that. 
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Q. Did you in fact decline an informal conference with this rev- 


enue agent's group chief before he wrote this report? A. I notice in 
one of the records that we did do so, sir. 
Q. Now, before you declined that conference did you make any 


attempt personally to find out what the conference meant and what part 
of the procedure it constitutes in an income tax case? A. These items 
are not too familiar to me. Iwas allowing Mr. Wechsler, my attor- 
ney, and probably Mr. Kamerow -- that is, Mr. Wechsler, my ac- 
countant, and Mr. Kamerow, my attorney, to handlethese matters for 
me. 
281 Q. So they advised you to decline to have the conference with the 
group chief? A. It would appear so, sir. 
Q. And it was because of their opinions and your reliance upon 
Mr. Wechsler and, perhaps, Mr. Kamerow that you did decline to have 
the conference? A. Iam sure, sir. 
* * * * ae 
282 Q. Well, then it is your testimony that you had no verbal con- 
tacts with Mr. Blustein during this period? A. None that I recall. 
Q. And, therefore, you did not notify Mr. Blustein verbally that 
you were declining a conference with Mr. Brodsky's group chief? 


A. I don't recall that. 
* * 
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295 [Filed January 27, 1958] : 
Washington, D. c. 
Thursday, October 24, 1957. 
The above-entitled case came on for further trial in the United 
States District Court for the District of Columbia at ten o'clock in the 
forenoon on Thursday, October 24, 1957, ! 
* * * * 
296 EUGENE J. SOBEL 
the witness on the stand at the time of adjournment on Wednesday, 
October 23, 1957, resumed the witness stand and testified further 
297 as follows: : 
* * * * 
CROSS- EXAMINATION (resumed) 
BY MR, NORDLINGER: ! 
* * * * 
301 Q. Well, did you reach any conclusion how much tangible 
items there were on hand on that date? A. Only in an abstract sort 
of way. 
Q. Well, what conclusion did you reach? 
THE COURT: Now, Mr. Nordlinger, what makes that pertinent 
to our — 

. NORDLINGER: I am trying to show, your Honor, two 
things: — that the witness was not interested specifically in hav- 
ing any so-called balance sheet guarantee; and secondly, that he got 
exactly what he thought he was getting when he bought this business. 

THE COURT: That isn't the question before us. The question 
is whether or not this contract was complied with, sir. 

MR, NORDLINGER: Yes, your Honor. : 

THE COURT: That is the sole question. He is buying stock, 
I think, common and preferred? : 

MR. NORDLINGER: Yes, your Honor. And, | thenatoxe, I 

302 think that it is, if your Honor will permit me to say it, mate- 

rial to determine that in the purchase he expected, on his behalf, to 
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pay all liabilities of the company for everything, including income 
taxes for the then current year. 

THE COURT: Oh, I think you had better come to the Bench on 
that because that isn't what I understand. 

(At the Bench:) 

THE COURT: As I read this contract, Mr. Nordlinger, I don't 
think it makes any difference whether he had one hundred watches or 

_two hundred watchbands or not. What he was actually buying under 
this contract was the corporation which included not only the physical 
assets of the corporation but the franchise lines and everything else. 

MR. NORDLINGER: Yes, sir. 

THE COURT: Therefore, I don't think that whether he thought 
he had $200, 000 worth of physical properties or tangible items is 
material to our case. 

MR. NORDLINGER: Well, this is the material part of it. I 

_ think we come back to what we may have discussed in the very begin- 
ning of the case; that if it is apparent that the income tax liability of 
the corporation for the current year in which he bought it is going to 
be fifteen, sixteen, seventeen or $18,000, and by virtue of manipula- 
tion that tax liability of the corporation is wiped out and a tax liability 

303 for an earlier year created, then, of course, the defendant 
wouldn't be liable in this case, as we see it, because he obviously 
can't warp and distort the truth regarding the year in which he bought 
the business and throw it back to an earlier date. 

THE COURT: Oh, you are absolutely right. He can't do that. 

(There was then a colloquy between the Court and counsel 

which the Court directed be not recorded, following which this 

then occurred:) 

THE COURT: This, as I see it, is a question of (a) a man 

_ buying the controlling stock, common and preferred, of a corporation, 
and (b) with the representation in there, which we have often read 
about, and it seems to me that the sole basic question here is whether 

' or not that was complied with. 
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And I think it is collateral to the issue whether or not he got 
sO many watches or bracelets or whatever else. | 
MR. NORDLINGER: Yes, sir. Now, your Honor will observe 
that the Paragraph 2 that we are talking about says absolute and con- 
tingent liabilities. 
THE COURT: That is right, sir. 
MR, NORDLINGER: And the contingent Liabnity which we say 
is correctly recorded on the books is liability-- | 
304 THE COURT: You may be able to show it. I don't know. 
MR, NORDLINGER: Yes, that is what I was about to do. 
THE COURT: I don't think you will do it by — the physi- 
cal assets. | 
* * * * 
344 BY MR. NORDLINGER: ! 
Q. On January 31, 1948, the articles listed on the Blustein 
inventory consisting of Jacoby-Bender watch bracelets for use on 
wristwatches are listed by Mr. Blustein at ten cents each. 
And I ask you whether or not it is a fact that on that date, 
January 31, 1948, they were worth toa wholesaler aes ten cents 


apiece? ; 
* * * | * 


345 A. In my estimation they were not worth less than $1 apiece 
and considerably more in many instances. 
* * * * 
348 Q. *** Now, you have Page 68 and you will please give us 


the total value ascribed to those bracelets on Page 68. A. All right, 
sir. Actually I take them, I believe, is page--no, I have each page 
listed separately. In that particular item, sir, where you have taken 
the inventory in at $107.15, we show that the original cost of those 
items was $1, 912. 34. 

That is the actual cost based upon the manufacturer's price 


list which we have here, as against $107. 
* * * * 
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A. * * * Now, I might add that the $107 which you have here 
are for two pages, whereas I only gave you the figures for one page, 
so that if I were to add the two pages together it would probably come 
over $2,000 rather than the figure I just quoted you. 

* * * * 

361 (At the Bench:) 

MR. NORDLINGER: We spent a good deal of time in cross- 
examining this witness in attempting to prove that what the Sobel 
Company did was to arrive at a value of inventory of $135, 000 odd 
dollars by striking the 9 from these figures and by dividing by two, 
and by taking thirty per cent of that figure. 

The witness has not said-- 

THE COURT: Taking thirty per cent of what, sir? 

MR. NORDLINGER: Taking thirty per cent off of it. 

THE COURT: "Off". Right. 
| MR. NORDLINGER: The witness has consistently refused to 
answer categorically that that is what they did. If your Honor thinks 
we shouldn't press him any more, I don't want to do it. 

We took a deposition in August in the office that we referred to 

362 before and we interrogated Mr. Wechsler about it and Mr. 
Wechsler says that the Sobels did just that and that he checked it in 
his office, checked the mathematics, and that that is exactly right. 

Moreover, he says-- 

THE COURT: Let me interrupt you, sir. This man is not 
chargeable with what Wechsler did insofar as his own testimony-- 

MR. NORDLINGER: No, I don't think I made myself clear, 
Mr. Wechsler says that the Sobels gave him the tape and that he, in 
turn, in his own office checked that tape against the inventory and 
found that they had correctly stricken the 9, divided by two, which 
came to $135,000, and then taken seventy per cent of that figure to 
show that it came out to $90, 000 and some. 

I have been trying to get the witness to show that that is the 
way this inventory of January 31, 1948, was arrived at. 
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THE COURT: All right, sir. 

MR. NORDLINGER: Mr. Wechsler is his accountant. Now, I 
don't want to press him any more about it if your Honor thinks I 
shouldn't, but I would like to if your Honor will permit it. 

I would like to read this part of the deposition to him-- 

363 THE COURT: No, sir. 

MR. NORDLINGER: --and see if it refreshes his recollection 
about it. 

THE COURT: I don't know that he has categorically said to the 
contrary, to tell you the truth, sir. 

MR. NORDLINGER: Well, he hasn't categorically said to the 


contrary, but I want to get him to say definitely. 

THE COURT: Well, I think you have gone, as far as he is 
concerned, far enough and I don't think you have any right to make use 
of another man's testimony for the purposes to impeach him. 

MR, NORDLINGER: Only because this man has testified that 


he checked--all right, if that is the way. I think ail Honor is right 
about it from that standpoint. 
THE COURT: All right. 

MR, NORDLINGER: I wanted to use it to refresh his recollec- 


THE COURT: All right. 

MR. NORDLINGER: I say I think your Honor is right that I 
may not use the testimony of Mr. Wechsler to impeach this witness. 

THE COURT: That is right. 

MR. NORDLINGER: But I thought I might be permitted to read 
it to him to refresh his recollection. 

THE COURT: I don't think that would be a proper use at this 

364 point anyway. 

MR, NORDLINGER: Very well, sir. 

(End of Bench conference. ) 

BY MR. NORDLINGER: 


* * 
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365 Q. Is it your testimony that the prices indicated on those 
Hadley articles at Page 46 and following by Mr. Blustein does not 
constitute the fair value of those articles to him on January 31, 1948? 
A. I am not questioning the--this particular page or any other pages 
as to what Mr. Blustein took it in. That was up to him to price. 

MR. BULMAN: Keep your voice up. 

THE WITNESS: I am sorry. 

BY MR. NORDLINGER: 

Q. Now, will you repeat that statement, please? A. You are 
asking me whether or not I think Mr. Blustein evaluated these pro- 
perly? 

Q. Yes. A. It would be my off-hand opinion in this particu- 
lar page to say that I was not a hundred per cent positive, though I 
feel they are somewhat devaluated, but in some of the items, referring 
to the same Hadley sheets, I would say some of them are definitely 
undervaluated. 

Q. Well, I asked you a question, sir, as to whether the prices 
set out on that Hadley line by Mr. Blustein on the — of Janu- 
ary 31, 1948, were correctly evaluated by him. 





* * * * 
366 THE WITNESS: I would say based upon my personal feeling-- 
rather, my personal knowledge, that these are somewhat undervalu- 8 
ated, yes. 
BY MR. NORDLINGER: * 
* * * * 
368 Q. How much? A. It was listed at $1.25; price at the dealer, 


which meant roughly it was about eighty-five--eighty cents, would you 
say? No, eighty-three cents would be the cost to the distributor. 

He took it in for thirty-two cents. I am just taking a very 
vague figure or rather one based on like my thinking at that time 
might have been. I would say it was certainly worth twice the amount 
that it is listed for. 

You say thirty-two cents. I would have taken it in for sixty or 








43 


sixty-five, providing it had been in my stock a period of a year or so. 
Q. Now, when you took up the value of this inventory for the 
purpose of arriving at income tax figures, did the method that you used 
result in taking that article up at sixty cents or did it result in your 
taking that article up at eighty-seven and a half cents? 
* * * * 

371 A. *** AndI do believe that a true value at that time would 
have been very close to the fifty-cents figure, possibly forty, possibly 
forty-five, again depending on how long thaf item had been in stock-- 
not upon my feeling or your feeling, sir. 

* * * * 

377 THE COURT: Now, let me suggest this to you right now, 

Mr. Nordlinger, and you, too, Mr. Bulman: I think we are rapidly 
getting to the point where this matter is going to the auditor and not 
stay in this court. | 

378 If we are going to cross every "I" and dot every “T" we can't 
do it. So let's understand the basic principles. We are rapidly get- 
ting to the point where this matter is going to have to go to the auditor 
or a special master. : 

MR, NORDLINGER: I couldn't object if your Honor sent it. 

MR, BULMAN: Well, I would object to it. 

THE COURT: All right, sir. 

MR. BULMAN: Then I will start obj —* ‘your Honor, and-- 

THE COURT: All right, sir, because we are going to have to 
have some rhyme or reason or we are going to do it. 

E * * * 

384 BY MR, NORDLINGER: : 

Q. Is it your testimony that the prices listed 4 by Mr. Blustein 
as the value of that inventory on January 31, 1948, are erroneous? 
A. That I cannot say, sir. 


Q. You don't know whether they are right or =: A. Ican 
only go by the valuation of what he has shown as the price of the dealer 
and what the discount from the manufacturer to the distributor was, 
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and based on that I cannot say without seeing the watches, which might 
have been dry or have some other defect in them, whether or not 
these were the proper valuation at this time in 1948. 

| Q. Well now, when the figures that were turned into the Bureau 
of Internal Revenue were turned in by you, you, nevertheless, as- 
cribed to them a value based on what those tickets-- 

MR. BULMAN: I object. 

THE WITNESS: I did not, sir. 

MR. BULMAN: He has answered that four times. 

THE COURT: He has said that a number of times, Mr. Nord- 

linger. That was not the fact. 

MR. NORDLINGER: All right, sir. 

BY MR, NORDLINGER: 

Q. Did door chimes have any value to Mr. Blustein on Janu- 
ary 31, 1948? A. I couldn't say that, sir. 

Q. Did articles of the American Pearl Company, some of 
which are listed on page 9, have a value in excess of those at which 
Mr. Blustein listed them? A. It is hard for me to say what value 
they had to him at this time, sir. 

THE COURT: Do you mean to Mr. Blustein? 

MR, NORDLINGER: Or to the Blustein Company, January 31, 
1948. 

THE COURT: Iam not sure I understand you. I might place 
a value on something to me which would certainly not be a fair value. 

Do you mean whether it is a reasonable figure or what, sir? 

MR. NORDLINGER: What it should be taken up in an inventory 
for him. 

THE COURT: Oh. 

THE WITNESS: Again, not knowing the particular item, based 


on my knowledge of the jewelry business, based upon the year and 
conditions that prevailed at the time, I would say that these in many 
386 cases are under-estimated, sir. 
BY MR. NORDLINGER: 
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Q. Are any of them correct? A. It might be some correct, 
x sir. 
Q. Now, don't answer this question if the Court rules to the 
contrary: | 
When, on your behalf, the January 31, 1948 figures were re- 
ported to the Bureau of Internal Revenue were there any allowances 
in those figures for items concerning which you had no knowledge or-- 
MR. BULMAN: I object to that. 
THE COURT: Were there any items in there as to which he 
had no knowledge, sir? | 
MR, NORDLINGER: No. I say when the ‘Sma on behalf of 
the Sobels for-- | 
THE COURT: You are speaking of this tentative tax return 
which was filed? 
MR, NORDLINGER: No, sir. That is for a different year. 
This is for the inventory for the year ending January 31, 1948, 
They reported to the Bureau of Internal Revenue that this in- 
ventory had a value of seventy per cent of $135, 000. 
THE WITNESS: No, we never-- 
387 MR, BULMAN: I object to that. He didn't say that. 
THE COURT: I don't think that is a fact. — 
MR, NORDLINGER: Well, I will prove it. 
MR, BULMAN: Well, that is something else. 
THE COURT: All right, sir, but he hasn't said it anyway. 
MR, NORDLINGER: Well, I am asking him that when the Bu- 
reau of Internal Revenue figures were obtained for January 31, 1948, 
whether any allowance was made for the items concerning which 
Mr. Sobel had doubt or knew were worthless. , 


MR. BULMAN: I object. 
THE COURT: I will sustain the objection because I assume that 
what you are asking him now is what was passing through his mind 
and what was actually done by the Internal Revenue representative. 
MR, NORDLINGER: Oh, no, your Honor. I think we have in 
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evidence-- 

THE COURT: Then I don't understand your question if that 
isn't it, sir. 

MR. NORDLINGER: May we approach the Bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. NORDLINGER: In Plaintiff's Exhibit No. 10, which con- 
stitutes the Bureau of Internal Revenue's first report, on Page 2 the 

388 Internal Revenue Agent reports that the closing inventory 
which should have been reported for the year ending January 31, 1948 
by the Blustein Company was seventy per cent of $135, 397. 04, 
amounting to $94, 777.93. 

THE COURT: And this is the Internal Revenue-- 

MR. NORDLINGER: This is the Internal Revenue report dated 
March 6, 1953 in a letter dated March 6, 1953. 

THE COURT: Now, that is in evidence, isn't it? 

MR, NORDLINGER: That is in evidence. 

THE COURT: All right, sir. We don't need anything more 
about that. 

MR, NORDLINGER: Now, from the Wechsler study, which has 
been identified as Defendant's Exhibit No. 4, which his accountant pre- 
pared in 1950, two and a half years before the Internal Revenue Agent's 
report, Mr. Wechsler computes the closing inventory for the fiscal 
year ending January 31, 1948 to be $94, 777.93--exactly the same 
figure. 


THE COURT: Ali right, sir. 

MR. NORDLINGER: Accordingly, it is clear that this figure 
of $135, 000 from the Internal Revenue Agent's report, seventy per 
cent of which amounts to $94,000, is the identical figure which was 
reported to the agent by Mr. Wechsler. 


, THE COURT: That is a deduction which is reasonable, cer- 
tainly. I mean, I don't know it to be a fact. 
389 MR. NORDLINGER: In addition, we have the deposition of 
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Mr. Wechsler which I referred to before in which he testified on 
deposition that the computations of $135, 000 were given to him by the 
Sobels. , 

THE COURT: All right, sir. Let's assume all of this. Now 
where are we going? 

MR. NORDLINGER: We are at this péiit, 

THE COURT: What do you want to do with this man now? 

MR, NORDLINGER: What I want to do is to show that despite 
his lack of knowledge of some items, despite the worthless character 
of some items, that he participated in the action which included those 
items on this tape that comes up with a $135, 000 value and that, 
therefore, he didn't value these items according to what each was 
worth but he just followed a mathematical formula, 

MR. BULMAN: Well, that is what he said, 

MR, NORDLINGER: Well, if that is clear that is-- 

THE COURT: Let's let the record, reflecting what he said, 
speak for itself. I can't doit. It is going to be the — s recollection 
of that. 

But I can't see that you have anything that you haven't already 
put in, Mr. Nordlinger. You have this in. You have his testimony, 
and I assume Wechsler is going to be in, and I assume that you are 
going to talk to him about this, and I assume that this will be entered 


390 into. 





MR, NORDLINGER: Are you going to call Wechsler? 

MR, BULMAN: I am thinking of calling him very soon. 

THE COURT: Well, isn't he available? _ 

MR. NORDLINGER: I have him under subpoena. 

THE COURT: I don't want to cut you off from anything that is 
material but I think he described for the record a formula which he 
adhered to, and under that formula he said that there Was an under- 
estimation by Mr. Blustein. 

Now, that is basically what he says. 

MR, BULMAN: That is right. 
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MR. NORDLINGER: Well, Mr. Bulman is saying "that is right" 
and when we get to argue to the jury he will say that is not right. 

THE COURT: Iam not going to expect you to rely on what I 
said and I don't expect you to rely on Mr. Bulman. I expect you to 
rely on your own recollection. If that isn't correct somebody is going 
to pull a record on you. 

I am not quoting it exactly but that is the basic formula he is 
talking about. 

: MR. NORDLINGER: Just one thing: I will leave the ‘48 inven- 
tory and proceed to the 1950 inventory. 

MR, BULMAN: Which at this time I will object to. 

MR. NORDLINGER: I beg your pardon? 

391 MR. BULMAN: I will object to any reference to the 1950 inven- 
tory. 

: THE COURT: What has that got to do with this? 

MR. NORDLINGER: Now, the 1950 inventory constitutes the 

closing inventory for the year ending January 31, 1950. 

THE COURT: AU right. 

MR, NORDLINGER: And it controls the amount of profit or 
loss for that year and the amount of profit or loss for the n ext suc- 
ceeding year, commencing February 1, 1951. 

THE COURT: Ali right, sir, and let's assume, which I think 
you would doubtless say, that that reflects a lower tax to Sobel. 

What makes that material here? 

MR, NORDLINGER: Because we have claimed and hope that 
your Honor will permit us to argue to the jury, if we go to the jury, 
that this transaction from its beginning to its end was a scheme to 
defraud. 

, THE COURT: Suppose it was? Let's assume it is a fraud. 

MR. NORDLINGER: I will have to show how it operates. 

THE COURT: No, let's assume it is a fraud. Assume it is a 
fraud. If he is only getting what he is entitled to in that contract it 
doesn't make any difference how fraudulent it was. 
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MR, BULMAN: That is right. : 

392 MR. NORDLINGER: Of course, I respectfully differ with your 
Honor on that. : 

THE COURT: That is right, but I am going to hold that that is 
the theory as I have tried to indicate through here. 

In other words, I am going to hold that under this contract this 
man bought the capital stock of Blustein, common and preferred, for 
a fixed price with a certain warranty in there whereby he did A and B, 
as referred more particularly to A, with the further provision that if 
that warranty was in fact breached to the detriment of Sobel, then the 
purchase price of that stock should be lessened to that amount as has 
been indicated in the opening statement, if it be proven that is was; 
that they paid so many taxes, plus the expense of counsel. 

So, therefore, with that premise I am going to hold that 1950 
is not material. | 

Now, you want to protect yourself on the record. 

MR, NORDLINGER: Yes, sir. ! 

THE COURT: Yes. | 

MR. NORDLINGER: I would like to point out most respectfully 
that we deem it to be material for the purpose of proving the scheme 
to defraud that was adopted by the plaintiffs, its operation and its 
effect. | 

In addition, I think it is material to show that the valuation of 

393 the January 31, 1950, inventory is considerably, in many in- 
stances, less than the same articles by number were taken up by this 
plaintiff on the January 31, 1951 inventory. 

In other words, -- 

THE COURT: Wait a minute. | 

MR, NORDLINGER: --in January 31, 1950, deliberately they 
included articles for more money than they knew they were worth in 
order to get a tax advantage for the next year and then in the next year 

they picked up the same articles at something more like their real 
value. - | 


- 
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THE COURT: I think all of that is collateral to this real issue. 
But you are protected. 

MR. NORDLINGER: That is your Honor's ruling? 

THE COURT: Yes, that is right. 

(End of Bench conference. ) 

MR. NORDLINGER: May we approach the Bench again, your 
Honor? 

THE COURT: Yes. 

(At the Bench:) 

MR. NORDLINGER: Do I understand correctly your Honor's 
ruling to be that we, for the purposes indicated, would not be permitted 
to make further inquiry concerning specific items on the various inven- 
tories? 

THE COURT: Now, don't let's generalize. I thought that so 

394 far as 1948 was concerned that you had three items to which 
you wanted to refer. I can say that you got the baker's dozen on that 
and Iam not complaining about it and, therefore, we left 1948. 

MR. BULMAN: That is right. 

THE COURT: Now, as to the others for the purposes which you 
have stated, I do hold that they are not material and it would be col- 
lateral to the real issue here. 

MR, NORDLINGER: I mean to show by reference to the 1951-- 
1950 inventory that-- 

THE COURT: I missed you there. Excuse me. 

MR, NORDLINGER: May I show by reference to the 1950 and 
perhaps to the '51--I am not sure of that--inventories that the valua- 
tions on the '48 inventory were correct? 

MR. BULMAN: Your Honor, I object to that for the reasons 


your Honor has outlined. Let me give your Honor my reasons. 

THE COURT: Well, -- 

MR. BULMAN: I am sorry. 

THE COURT: Go ahead, I don't want to let one protect him- 
self on the record and the other not. Go ahead. 
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MR. BULMAN: Let's assume that in 1950 or in 1951 the Sobel 
Company themselves devalued under Mr. Blustein's prices of 1948 and 
they deliberately, themselves, try to get away with a tax evasion. I 

395 am merely saying this by way of illustration only. 

What affect, if any, does that have in 1948 when the warranty 
was given? None. Or there may be a number of factors such as the 
market change that may have taken place in '50 and 51 to affect the 
value of the inventory. | 

_ So what happened in '50 and "51, ‘52, ‘53, has no relevance to 
‘48, which is the warranty issue and which they represented as being 
true and accurate. That is all we are here for. It is a simple issue. 

THE COURT: I think that is my holding, Mr. Nordlinger. 

MR. NORDLINGER: Well, then I am required to conform to it. 


* * * * 
396 REDIRECT EXAMINATION 
BY MR, BULMAN: | 
*K * * * 
397 MR. NORDLINGER: --on the ground that the assessment dated 


July 30, 1954, is based on a waiver of the Statute of Limitations, two 
of which are in the record and neither of which are effective to permit 
the assessment of this tax. 

MR, BULMAN: Your Honor, you recall there was a question 
yesterday whether or not the Blustein Company on aid received a bill 
for the taxes which they paid? 

This was to connect up those checks which I offered yesterday 
and this is the assessment that they received. : 

THE COURT: Mr. Nordlinger, save for your point as to the 
waiver, you have no objection to this? 

MR. NORDLINGER: No, sir. 

THE COURT: It will be received subject to a — determina- 
tion as to the applicability of the law with reference, to that specific 
subject. | 

* + * * 
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398. MR, NORDLINGER: And on the same basis, your Honor, we 
would object to the checks and that is the only reason we would object 
to the checks on the same basis. 

THE COURT: Have they been offered? 

MR. BULMAN: Yes, your Honor. 

THE COURT: And were they received? 

MR. BULMAN: Subject to the receipt of this bill. 

THE COURT: Well, I think that is correct, sir. In other 
words, the statement made by Mr. Nordlinger would certainly be tied 
in with those as well. 


* * * * 
400 AFTERNOON SESSION 
* * * * 
401 (Thereupon documents identified as 


inventory records, 1/31/52, were 
marked by the Deputy Clerk as De- 
fendant's Exhibit No. 22 for identi- 
fication. ) 


THE COURT: What are those numbers, Mr. Clerk, please? 

THE DEPUTY CLERK: 21 and 22. 

THE COURT: And No. 22 is? 

THE DEPUTY CLERK: The inventory of '52. 

THE COURT: Ending January 31, 1952? 

THE DEPUTY CLERK: Is the ending inventory of '52, 

MR. NORDLINGER: It is the ending inventory ending Janu- 
ary 31, 1951, is the first one, and January 31, 1952, is the next one. 

THE COURT: Thank you, sir. 

MR. NORDLINGER: May I impose on the Court by asking per- 
mission again to approach the Bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. NORDLINGER: Your Honor, without being objectionable _ 
by pressing any points on which your Honor has ruled already, I would 
like to point out to your Honor that on Page 48 of the 1948 inventory 
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appears a number of prices of some merchandise. 7 

The same merchandise in the 1948 inventory that was priced 
according to the formula was priced in the January 31, 1950 inventory 
402 at Page 87 at about but slightly more than the articles were 
priced on the January 31, 1948 inventory which means this, if I may 
explain it. 

THE COURT: I don't want to cut you off but haven't you done 
that before, sir? I want you to have your record complete, Mr. Nord- 
linger, but I just don't want to be cluttered up and delayed by things 
which were ruled on. 

Can't you make a basic statement that if this record, '51 and 
‘52, were received what? ! 

MR, NORDLINGER: I would proffer to your Honor that the 
prices reported by Blustein in the 1948 inventory are approximated by 
the prices which the Sobels themselves reported those same articles 
in the 1950 inventory and that those prices are considerably and sub- 
stantially less than those prices wauld be by the use of the formula that 
was employed here. 

THE COURT: All right, sir. 

MR, NORDLINGER: And, perhaps, for the — of time, 
your Honor might later on permit me to use these documents to argue 
to the jury. | 

THE COURT: I don't know what you mean by “the documents". 
If they are not in evidence you can't argue them, sir. 

MR, NORDLINGER: Well, the '50 and — are both in evidence. 


403 THE COURT: Received? 





MR, NORDLINGER: Yes, sir. 

MR. BULMAN: No. | 

MR, NORDLINGER: By the plaintiff. Proffered by the plaintiff. 

MR, BULMAN: Ali right, if they are in you can use them. 

THE COURT::. If they are in you certainly can use them. Well 
now, frankly, you have come to the one thing that I think they could be 
used for, comparative purposes in fixing the price, but that wasn't the 
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purpose which you stated before. 

Now, actually if they have used identical articles, as you say, 
in one inventory and another one in another one, then I think you have 
the test of what the real value of them is, and I think that is perfectly 
admissible. 
| MR, NORDLINGER: Well, that is what I wanted to interrogate 
Mr. Sobel about this morning. 

THE COURT: Well now, if that is your purpose I think you are 
absolutely right and you have told me now that they are in evidence. 
You have got it in anyway. So-- 

MR. BULMAN: That is right. 

THE COURT: I don't know that they are in. You had better 
make sure that they are in. 

MR. NORDLINGER: They are in. 

404 THE COURT: All right. 

MR, NORDLINGER: Then there is-- 

THE COURT: Don't rely on me saying they are in. 

MR, NORDLINGER: I will check it again. 

THE COURT: Because I don't know, sir. 

THE DEPUTY CLERK: The inventory records that were in the 
book entitled "minutes"? 

MR, BULMAN: No. 

MR, NORDLINGER: No, 

THE COURT: Let me say this to you: The purpose which I 
now understand you to say I think you have a right to use them, because 
it would--will you listen, Mr. Bulman? 

MR. BULMAN: Yes, your Honor, very attentively. 

| THE COURT: Because it would go to the credibility of the value 
placed by Mr. Sobel or anyone else and I agree with you on that state- 
ment. 

But that isn't what I think you said. You may have. If you did 
I misunderstood you and I now understand that you believe they are in 
the record. If you find out they are not-- 
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MR, HUDDLE: They are. 

THE COURT: They are? 

MR, NORDLINGER: The 1948 and the inventory of 1950, they 
are respectively Plaintiff's Exhibits 4 and 5. 

THE COURT: I knew ‘48 was in but I wasn't sure about '50. 

405 So then I think you have what you need for that purpose and don't 
need any more. ! 

MR, NORDLINGER: Don't need any more questioning on it? 

THE COURT: Unless you want to give him a chance to explain 
it away. : 

MR, NORDLINGER: Now, we are faced with another situation. 

THE COURT: I didn't mean to be facetious. 

MR, NORDLINGER: We have another situation here with re- 
spect to items on the 1950 inventory which are taken up at substantially 
larger prices than the same items by the same numbers on the 1951 
inventory. ! 

THE COURT: Is 1951 in? 

MR, NORDLINGER: No, sir. It has been identified but not 
been offered. 

THE COURT: Well, when you get to '51I1 think you are getting 
pretty far away from the place, but I thought your purpose was served 
by '50 and '48 because that is the time around that. If you have any 
explanation of it then they ought to come forward, | 

If they don't, I see where you need nothing more. 

MR, NORDLINGER: Now, your Honor, there is just one other 
thing that I would like to point out in connection with this and that is-- 

406 THE COURT: Now, the heading says '50. : 

MR. NORDLINGER: These are the 1950 inventory prices and 
these are the 1951 inventory prices. It is true that the time is remote 
from '48 to '52, but the time is not remote from 1950 to 1951 and part 
of our case is that these people sought a tax advantage by increasing 
the opening inventory for February 1, 1950. : 

THE COURT: I need say nothing more on it because we have 
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ruled on that. The only possible basis of that reason that I think you 
could get it in you have gotten in '48 and '50. 
* * * * 
MATHEW BRODSKY 
was called as a witness by the Plaintiff, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified 


as follows: 
* * * * 
407 DIRECT EXAMINATION 
BY MR. BULMAN: 
* * * * 
408 Q. And did you, because a certain tax matter was brought to 


your attention in 1953, make an investigation of the books and records 
of the Blustein Company? A. Yes, sir. 
Q. And did you make an independent investigation of those 
books, yourself? A. Yes, sir. 
* * * * 
Q. Would you please tell us, sir, whether or not during the 
course of your investigation you spent any time at the offices of 
Mr. Wechsler examining the books and records of the corporation? 
409 A. Yes, I did. } 
Q. And can you recall, if you can, the number of days you « 
spent over there making your investigation? A. Approximately four 
days. 
* * x * 

410 Q. Now, Mr. Brodsky, during the time that you were at Mr. 
Wechsler's office will you tell us what books and records, if you can 
remember, you examined of the company? A. I made an ordinary 
examination of the usual books and records. 

Q. Keep your voice up, please. A. The usual books and 
records of a corporation were examined. 

Q. And do you know, sir, of your own personal knowledge at 
this time whether or not you examined the inventory book of 1948? 
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A. Yes, I did. ! 
Q. Did you as a result of your own individual investigation and 
computations come up with any results as a result of that investigation? 
A. Yes, I did. | 
Q. And would you please tell us iether or not you found any 


411 error in the 1948 inventory based upon your own investigation? 
A. Yes, I-- 
* * * * 
414 Q. And did you also inquire of Mr. Wechsler and Mr. Sobel, 
who was then the president of the Blustein Company as to this particu- 
415 lar inventory book? A. Yes. : 


Q. Of 1948? Did you also--did you then make a computation 
yourself as to whether or not the total of the inventory as disclosed in 
the inventory book of 1948 was correct or incorrect? 

* * * * 

417 A. My determination was that the total in the book was incor- 
rect. : 

Q. And did you, yourself, and I ask you to invite your attention 
to your report which is before you, Mr. Brodsky, come up witha 
figure based upon your investigation as to what the correct inventory 
should have been as of January 31, 1948, based upon your report? 
A. Yes. This report shows the result of my examination which comes 
up with a different figure from that which was reported. 

418 Q. All right. And would you please give us that figure? 

A. Corrected closing inventory for 1948, $94, TT. 93. 

Q. And that figure which you have just read tous, Mr. Brod- 
sky, is what you determined as being the correct inventory figure. 

Is that correct, sir? A. That is right. | 

* * * * 

423 CROSS- EXAMINATION 

BY MR, NORDLINGER: 

Q. Now, in your conversation with Mr. Eugene Sobel, Mr. 
Brodsky, did Mr. Sobel--where are those reports? 
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MR. BULMAN: He has them. 

BY MR. NORDLINGER: 

Q. Did Mr. Sobel state to you in a conversation with him that 
the mark-down to cost or market should not exceed thirty per cent? 
A. Yes, that is in my report. 

Q. He did state that? A. Yes, sir. I don't know whether 
he stated it or the CPA stated it. 

Q. Mr. Wechsler? A. I believe I spoke to both of them on 
it. 

Q. Concerning that thirty per cent? A. Yes. 

Q. And both Mr. Wechsler and Mr. Sobel stated that that 
should be marked down thirty per cent--not to exceed thirty per cent? 
A. That is right. 

THE COURT: Did I understand you to say that the two of 


them-- 
THE WITNESS: I don't remember which of the two did it or 
both. 
424 THE COURT: One or both? 


THE WITNESS: Yes, sir. 

THE COURT: All right., Would you give me what that state- 
ment was again? You said mark-down cost to market? 

THE WITNESS: Mark-down the retail price to cost. 

BY MR, NORDLINGER: 

Q. The statement is that the mark-down to cost or market 
should not exceed thirty per cent. 

THE COURT: Thank you. 

BY MR, NORDLINGER: 

Q. Now, did Mr. Wechsler, while you were in his office, if 
you remember, hand to you a document like that Defendant's Exhibit 
No. 4? A. He handed me a number of documents and this may be 
one of those which I saw. 

Q, Well, would it refresh your recollection to look at Schedule 
3-A in which the closing inventory for January 31, 1948 is stated to be 


 » dB 


 * 2 & .. 
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$94, 777.93 which is exactly the same figure as appears on your 
Schedule 1? A. Yes. 
Q. It does refresh your recollection? A. (rhe witness nodded 
affirmatively. ) | 
Q. Did Mr. Wechsler give you this paper? A. Yes. 
Q. Did Mr. Wechsler give you a tape, adding machine tape in 
425 which the computations of the January 31, 1948 inventory had 
been made by the use of a formula? A. Weare getting into details of 
the examination which I don't know that I would be permitted to answer. 
MR, NORDLINGER: I think under the ———— your 
Honor, that this is something-- 
THE COURT: If you know it you can answer that. This con- 
cerns only these particular parties and nobody else, and that-- 
THE WITNESS: I inspected an adding machine tape which was 
furnished to me. 
BY MR, NORDLINGER: 
Q. Now, Mr. Wechsler also gave you this inventory sheet or 
sheets for the year ending January 31, 1948, did he not,-- <A. Yes. 
| Q. --Plaintiff's Exhibit No. 4? A. (The witness nodded 
affirmatively. ) | 
Q. Did Mr. Wechsler explain to you what the computations were 
on that tape and how they had been arrived at? A. Yes, sir. 
Q. What did he explain to you? A. I can't remember the de- 
tails since it has been so many years. , 
Q. Would it refresh-- A. Since I made the examination. 
426 Q. Would it refresh your recollection if I suggested to you that 
he told you that you struck the 9 and divided the remaining digits by 
two to arrive at the price at which the articles were sold by the Blu- 
stein Company to their trade? A. I don't remember the exact formula 
but it sounds something like that. 
Q. And it was by the use of the formula to which he referred 
that the adding machine tape came up with the figure of $135, 397. 04, 
which is the figure contained in your report. A. Yes, sir. 


| 
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Q. Is that correct? A. Right. 

Q. And when you checked that tape what you did to check it was 
to be certain that the tape correctly reflected the figures that were con- 
tained in that inventory book. 

Is that correct? A. That is one use I made of it. 

Q. Yes, sir. Now, please don't answer this question unless 
his Honor permits it. 

MR. NORDLINGER: Perhaps I should address it first to the 
Court at the Bench. 

THE COURT: I understood he said "that was one use I made 
of it". I didn't want you to lead him unless you wanted to. 

427 MR, NORDLINGER: Yes, sir. I didn't want to press him on 
it. I did want to ask him a question but I didn't want to do it unless 
your Honor rules it is proper. 

* * * * 

428 = BY MR. NORDLINGER: 

; Q. I show you Defendant's Exhibit, for identification, No. 15, 
constituting the waiver of the statute of limitations for that fiscal year 
and ask you whether or not you recollect asking Mr. Wechsler for that 
waiver, if you do recollect it and if you don't, of course, why-- 

A. I don't recollect it but I recognize it as a consent form which was 
used by our group. And probably I had asked him. I don't remember. 

Q. You don't remember whether you asked for it or not. 

Do you remember whether Mr. Wechsler proffered it to you 
without you asking for it? A. He wouldn't do it without me doing it. 

Q. Now, according to your report, there were no other errors 
in the books of the Blustein Company or in the returns of the Blustein 
Company for the year ended January 31, '48. 

Is that correct? 

MR, BULMAN: Don't answer that. I object to that question. 

THE COURT: Won't the report reflect that? 

429 MR. NORDLINGER: Well, he asked him about the report and 
let him recite the deficiencies. 
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THE COURT: Ali right. Is there anything in the report? 
MR, NORDLINGER: No. 
_ THE COURT: All right. None in there? 

THE WITNESS: I will have to take a look at the report. 

THE COURT: All right, sir. 

THE WITNESS: No, sir. Those are the only adjustments-- 
inventory adjustments. | 

THE.COURT: In other words, only things related to the inven- 
tory? 

THE WITNESS: Yes, sir. 

BY MR. NORDLINGER: 

Q. Did you also have for examination the books of the Blustein 
Company for the year ended January 31, 1950, at the same time you 
had for the year ended January 31, 1948? A. I think I examined that 
later. 2 
Q. But there did come a time when you examined it? A. Yes, 
sir. ! 

Q. Now, do you recollect that in connection with your examina- 
tion for the year ended January 31, 1950, that you asked Mr. Wechsler 
to sign a Federal Form 870 in connection-- 

MR, BULMAN: I object to that. 

430 THE COURT: Suppose you come to the Bench. 

(At the Bench:) ! 

MR. NORDLINGER: Here is the 870. This is — of Defend- 
ant's Exhibit, for identification, No. 2. This constitutes a consent 
to withhold assessment for the year ended January 31, 1950 of this 
amount of money, resulting from upward —— of opening in- 
ventory. 

THE COURT: This is in the same — ve passed upon be- 
fore, isn't it? ! 

MR. BULMAN: Yes. 

THE COURT: In other words, this is not pertinent to this in- 
quiry. : 

MR. NORDLINGER: Oh, no, sir. Oh, my goodness, no, 
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THE COURT: Well, I think it is. Tell me why it isn't. 

MR. NORDLINGER: Oh, I think your Honor has-- 

THE COURT: Now, let me see: In other words, this relates 
to an entirely different year? 

MR, NORDLINGER: No, sir. It is the result of a re-computa- 
tion of the inventory for the year ended January 31, 1948. 

THE COURT: For what purpose would that be effective? 

MR. NORDLINGER: That would be for the purpose of increas- 
ing the opening inventory for the year beginning February 1, 1949, so 

431 that the tax for that year would be less. 

THE COURT: To show that the motive underlying what was 
done here as to your client was for the purpose of-- 

MR, NORDLINGER: Yes, sir. 

THE COURT: I will sustain the objection on the same basis we 
originally dealt with it. I don't think, even if he did do it for a purpose 
which you think ulterior, that would be material to the situation. 

The only place that I can see possible that 1950 would come 
into the picture under the contract, as I interpret it, would be for 
the purpose of comparing prices, showing that he asserted the same 
articles at approximately the same time at a different price or the 
game price than that which he was complaining about. 

MR, BULMAN: That is right. That goes to credibility. 

MR, NORDLINGER: Of course, it is most important to our 
position, your Honor, and your Honor’s ruling is most important to 
our position. 

I want to be sure that Iam properly on the record as objecting 
most strenuously to that view. be 

THE COURT: I will strike "strenuously" because you don't 
need to do it. Asa matter of fact, I spread it on the record so that you 
would be thoroughly protected. 

432 MR. NORDLINGER: Very well, sir. 


(End of Bench conference. ) 
* * * * 
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ABRAHAM BLUSTEIN ? 
was called as a witness by the Plaintiff, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: | 

* * * * 

DIRECT EXAMINATION 

BY MR. BULMAN: | 

433 * * * * 

Q. And inviting your attention to the year of 1948 were you the 
owner of the majority of stock of the Blustein Company, Inc. ? A. Cor- 
rect, sir. 

Q. And what business were they engaged 2 ‘sir? A. Whole- 
sale jewelry business. | 

Q. And how long had the Blustein — been engaged in the 
wholesale jewelry business? A. Since 1924. 

Q. Keep your voice up, sir. A. 1924. 

Q. And what type of jewelry did they sell, sir? A. General 
line of nationally known lines. 

Q. And did you have--did the Blustein Company in 1948 have 
the exclusive franchise for certain jewelry lines in the District of 
Columbia? A. Correct, sir. 

Q. And would you please, just for the a of the record, 
name a few of them? A. I couldn't really recall. : 

Q. Well, how about International-- A. Such as International 
Silver, Community Silver, Elgin watches, and other lines while they 
might have been important to one they might not have been important 

434 to others, and-- | 

Q. Anyway, they were your lines? A. Too numerous to men- 
tion but each was a daily affair and we didn't go into-- 

Q. Anyhow, they were your lines, were they not, in the Dis- 
trict of Columbia? A. I never asked the manufacturer to give it to 
me exclusive and if he choose to give it to me, I don't know whether 
anybody else had it or not. | 
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THE COURT: I don't think we are talking about that, Mr. Blu- 
stein. All we are trying to inquire about is what lines, in fact, you 
had and not how you got them. 

You have given your best recollection, plus numerous others? 

THE WITNESS: Numerous other lines. 

THE COURT: All right, sir. 

BY MR, BULMAN: 

Q. Now, did there come atime, Mr. Blustein, that you 
wanted to sell the capital stock of the Blustein Company? A. Correct, 
sir. 

Q. And did you let that fact be known in the trade? A. Not 
necessarily, sir. 

Q. Well, who did you let know that the-- A. I spoke to indi- 
viduals here and there, and one, the customer of mine, and he sug- 

435 gested that I communicate with the Sobels. 

Q. So there came a time that you found out that the Sobels 
wanted to buy the Blustein Company? A. Yes, sir. 

| Q. And did you contact Mr. Sobel or did Mr. Sobel contact you? 
A. Mr. Sobel contacted me. 

Q. And would you give us, please, approximately what date 
that was? A. I couldn't tell you but it was in the--around September 
or, perhaps, August, September, October, of 1948--1949. 

Q. And when you say the Sobels, was Mr. Eugene Sobel the 
one with whom you spoke? A. Correct, sir. 

Q. And didn't he--did he indicate to you that he was interested 
in buying the capital stock of the Blustein Company? A.. He mde 
some overtures and suggested that he would be interested in it. 

Q. All right. Did he ask you what you wanted for the Company? 
A. Yes, sir. 

Q. And I believe you told him? A. Yes, sir. 

436 ‘Q. Did he ask you--I withdraw that question. 
: Did you have these meetings at luncheon meetings? A. Lun- 
cheon meetings and other meetings and he would come up to the place 
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of business and we would be talking in my place of business. 

Q. Did he--did he ask you to take a look at your books and 
records before he got down to talking actual price with you? A. We 
never discussed anything or never talked about anything that he didn't 
get the proper answer. : 

THE COURT: No, that is not the question. Did he ask you 
about seeing the books and records prior to the time you entered into 
the contract? : 

THE WITNESS: I do not recall, your Honor, if he was specific 
in asking me for anything but I did not have anything that I would have 
kept a secret if Mr. Sobel would so desire other than the fact, per- 
haps, that if he would--wanted to know--before the time that I was 
absolutely certain that he would buy the business I eo have re- 
frained to tell him certain things. 

THE COURT: Now we are getting way beyond it, sir. 

You don't recall him asking you for the books and records? 

THE WITNESS: He never did, your Honor. 

437 THE COURT: He never did. All right, sir. 

BY MR, BULMAN: | 

Q. Now, Mr. Sobel--I mean, Mr. Blustein, in order for you 
to understand I want to repeat again, sir: 

At any of these luncheons that you had or now you say he came 
up to your business, is it your testimony that Mr. Sobel never asked 
you for the books and records of your — A. He was getting 
everything he asked for. 

Q. I didn't ask you that, sir. A. If it was-- 

THE COURT: No, Mr. Witness, you can answer that yes or 
no. Did he ask you for the books and records? : 

THE WITNESS: I do not recall, your Honer, for any specific 
things. I answered that. 

THE COURT: Ali right. 

BY MR. BULMAN: 

Q. Now, let me read you from a deposition that was taken on 
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| April the 29th, 1957, in my office, and I read you from top of Page 5 
thereof in which this question was propounded and this is the answer 
you gave. 

MR, BULMAN: Page 5, your Honor. 
THE COURT: I don't see it. What is it, sir, a deposition? 
MR, BULMAN: Of Abraham Blustein, sir. 
438 THE COURT: You may go ahead, sir. Go ahead, Mr. Bulman. 
I don't think it is in the file. Was it filed, sir? 
MR. BULMAN: I am sure it was. 
THE COURT: Page 5? 
MR, BULMAN: Yes, sir. 
THE COURT: What date, sir? 
MR, BULMAN: April 29, 1957, sir. 
THE COURT: Thank you. 
MR, BULMAN: I think Mr. Nordlinger has a copy of it. 
THE COURT: All right, sir. That is all that is necessary. 
BY MR. BULMAN: 
Q. (reading) 
"Q. And, at any time, did the other Sobel accompany 
Eugene or was it always he alone?"-- 
A. I didn't get that question, sir. 
THE COURT: I don't believe he heard you. 
BY MR. BULMAN: 
Q. (reading) 

"Q. And, at any time, did the other Sobel accompany 
Eugene or was it always he alone? 

439 "A. He alone, but maybe once or twice we had a lunch 
together--just one of these hurried lunches, 

"Q. Now, on any of these visits that Mr. Eugene Sobel 
made, by himself or with his brother, did you, at any time, 
show them any books of the company? 

"A. Itold him when he is ready to buy, I will show him 
all the books. Until such time-- 
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. "Q. (Interposing) So that preliminary and up to the 





y time that he indicated a serious intention to buy, no books were 


eg shown to the Sobels? | 

3 "A. No books were shown to the Sobels, except general 
information that was given to Dun and Bradstreet, to the 
Jewelers Board of Trade. I gave him copies of the financial 
statements that I give to the bank. Anything that was public, 


he got." 
A. Correct, your Honor. 
a Q. Now, did you give him any books and records of the com- 
pany? A. I did not give him any books of the company until I found 
440 that he was sincere in wanting--in buying the business. 
9 Q. So that, Mr. Blustein, up to the time that Mr. Sobel 


and his brother and Mr. Wechsler and one other gentleman and your 
representatives, Mr. Nordlinger and Mr. Caplan, met in your offices 


eo on December the 14th--on December the 14th, 1949, no actual books 
* and records of the Blustein Company were showed to Mr. Sobel. 
Is that correct? A. Sir, this is noaetbig that you are saying 
but I have not said that. 


Q. No, Iam asking you if that isn't correct. A. This is not 
; correct, sir. 
Q. All right. Now, sir, would you — tell me what books 
and records of the Sobel--of the Blustein Company were shown to 
° Mr, Sobel prior to December the 14th, 1949? A. The books that I 


4 had in possession of the company and that was--whether a day or two 

or three, I don't remember exactly. But when the sincerity was obvi- 
f ous I showed the books, and until such time I only gave him the infor- 
F mation that I gave to the bank, to Dun and Rradetrent, and to the 


Jewelers Board of Trade. 
MR. BULMAN: I would like to restate it si, your Honor. 
I think Iam using simple language. 
i THE COURT: All right. Let me see: Mr. Witness, are you 
: 441 saying that you did give him books and records one, two, or 








68 


three days prior to December 14th? 

THE WITNESS: Anything that he wanted, sir, -- 

THE COURT: No, sir.. Please listen. The question is: Did 
you, prior to December the 14th, whether he asked for them or not, 
give him the books and records of your company other than the public 
documents ? 

THE WITNESS: He must have asked for them, your Honor, 
and I, therefore, gave it to him before December 14th. 

THE COURT: Now, Mr. Nordlinger, I am trying to get an 
answer. Would you please ask your client to answer it if he can; if 
he can't, to say so? 

MR. NORDLINGER: I know the facts, your Honor, and-- 

THE COURT: No, I don't want them from you, sir. Heisa 
witness. 

Now, Mr. Witness, would you please listen to me, sir? 

THE WITNESS: Yes, sir. Yes, your Honor. 

THE COURT: Ali right, sir. And if you don't understand the 
question you say so, and if you do understand it answer it if you can. 

THE WITNESS: Yes, sir. 

THE COURT: Question: Did you or someone for you give the 
books and records of your company over to the Sobels prior to Decem- 
ber 14, the date of the contract? 

442 THE WTNESS: Can I answer it-- 

THE COURT: No, sir. You can say yes or no, sir, if you 
know. If you don't know, say so. 

THE WITNESS: I would refrain to answer that in that manner 
because-- 

THE COURT: Do you want any further questions? 

MR, BULMAN: No, sir. 

THE COURT: All right. 

MR, BULMAN: If he can't answer it, he can't answer it. 

BY MR, BULMAN: 

Q. Now, Mr. Blustein, let me read you from Page 5 of this 
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same deposition this question, and if you can't hear me I want you to 
tell me. A. Iam hearing you. | 
Q. (reading) ) 

"Q. In other words, ifI understand your answer cor- 
rectly, you gave him such general information that you gave to 
the trade, but he did not see any of the books of the company. 

"A, He didn't see. There wasn't any." 

Now, wasn't that question asked and didn't you give that answer? 
A. It depends on the time-- : 

443 Q. No, answer me that first. A. On-- : 

Q. Wasn't that question asked you-- A. I cannot answer that 
question because-- | 

MR, NORDLINGER: Your Honor, -- 

THE WITNESS: --I do not-- i 

MR. NORDLINGER: --I must object here. This is obviously 
a misprint of the stenographer, -- 

MR. BULMAN: I object to that. 

MR, NORDLINGER: --because we have a lot of books and 
records in, 

THE COURT: I don't know about that sir. Has this been cor- 
rected? 

MR. BULMAN: Yes, sir. 

MR, NORDLINGER: It hasn't been formally corrected. 

MR. BULMAN: There was no correction asked for and there 
was a waiver of signature and this is the record, your Honor. 

THE COURT: AllI can say is this is the official report taken 
in the regular course. 

MR. BULMAN: Other things were objected to but not this. 

THE COURT: All right, sir.. 

BY MR, BULMAN: 

Q. Now, wasn't that question asked you and wasn't that your 

444 answer? A. Will you kindly repeat the question again? 
Q. Yes, sir, I will be very happy to. You want me to read 
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what went before to orient you? A. Yes, please. 


445 


Q. All right. I will start over. 

"Q. Now, on any of these visits that Mr. Eugene Sobel 
made, by himself or with his brother, did you, at any time, 
show them any books of the company? 

"A. I told him when he is ready to buy, I will show 
him all the books. Until such time-- 

"Q. (Interposing) So that preliminary and up to the 
time that he indicated a serious intention to buy, no books were 
shown to the Sobels? 

"A. No books were shown to the Sobels, except general 
information that was given to Dun and Bradstreet, to the 
Jewelers Board of Trade. I gave him copies of the financial 
statements, even of financial statements that I give to the bank. 
Anything that was public, he got. 

"Q. In other words, if I understand your answer cor- 
rectly, you gave him such general information that you gave to 
the trade, but he did not see any of the books of the company. 

"A. He didn’t see. There wasn't any." 


A. Well, this is the answer. That is it. 


Q. Sothen, Mr. Blustein, up to the time that you and the So- 


bels met in your office, December the 14th, 1949, the Sobels had not 
seen any books and records of the Blustein Company. 


them? 


That is correct, isn't it? A. (There was no audible response. ) 
Q. Isn't it? A. Ido not recall, sir. 

MR. BULMAN: Would you please instruct the witness to answer? 
THE COURT: He says he does not recall. 

BY MR, BULMAN: 

Q. You don't recall whether or not they did or did not see 

A. I would like to make a statement. 

Q. No, just answer the question. 

THE COURT: No, sir. You say you don't recall? 

THE WITNESS: I believe that I gave them some books before 
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December 14, 1947. Iam trying to recall what books. Because this 
446 relates to the general period, a period of months, and naturally, 
I would not give them any books prior to the time when I was absolutely 
sure that he is--wants to buy it. : 
He was a competitor of mine. I don't know of anyone submits 
books to competitors before-- | 
* * * * 
450 BY MR, BULMAN: | 
Q. Now, sir, did you or anybody on your behalf that night 
ever show what has been marked here as Plaintiff s Exhibit No. 4, the 
inventory book of 1948, --was that ever shown to Mr, Sobel or to Mr. 


Wechsler or any of his help that was there that night? 
* * * * 


THE WITNESS: I cannot remember whether this was shown or 
not. I was sitting in my office. I didn't have any books in my office. 


* * * * 
BY MR, BULMAN: | 
451 Q. Is it your statement now that that book, which is Plaintiff's 


Exhibit No. 4, is the actual physical inventory of the Blustein Company 
as of January the 3lst, 1948? A. It is, sir. | 

Q. All right. Now, with respect to that inventory was that 
made under your guidance? A. I did not see the actual inventory 
until I saw a photostatic copy in my attorney's office, but I assume 
complete responsibility for the inventory. 

Q. Now, you saw it--you saw this inventory after it was made 
by your employees in 1948, did you not? A. Ido not recall, sir, 
whether I did or did not. They took the inventory while I was out of 
town going around to see the trade, which was oe usual custom im- 
mediately after the first of the year. 3 

* * * * 

454 Q. Iam sorry. Then there isa9. The first line, your 
Honor, reads 92760. A. Yes, sir. 
Q. . That is contained on that page, isn't it? A. Yes. 
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Q. Now, what does that mean, Mr. Blustein? A. Your client 
explained it. 

Q. Just tell us what it means in your own words. We want to 
make sure we understand. A. Sometimes it means-- 

Q. No, what does it mean in this particular inventory? A. In 
this particular inventory it would sell for $13.80. * 

Q. And tell us how you got to that conclusion. A. (There was 
no audible response, ) 

Q. Explain it. A. This is silver--this is the cost. This is 
the cost. 

Q. What happens-- A. This is the value of this. 

Q. Yes. What happens tothe 9? A. The 9 is silent, been 
throwed away. a 

Q. You disregard that? A. Yes, sir. 

Q. All right. And then you have left 2760. A. For $13.80. 

455 Q. Now, you got to $13.80 by dividing in two. 

Is that correct? A. Yes, sir. 

Q. After you dropped your 9 which is silent? A. Yes, sir. 

Q. And you divided it in two and came up with $13. 80. 

What did that represent in that inventory? A. That represented 
a set that cost us $10. 35. 

Q. No, what-- A. And we took it at $10.35. 

Q. I know that but what did the 2760 divided by two represent? 
A. A price to get from the jeweler for $13.60 because this is in the 
catalog. This is the manufacturer's price. 
: Q. We are just getting to the mechanics of it. A. You see-- 


Q. So that am I correct, Mr. Blustein, in saying that this » 
keystone as Mr. Sobel described it was the method you used in taking a 
this inventory? A. Not taking the inventory. Selling. . 

Q. Iam talking about this particular inventory. A. This ; 


wasn't necessary. This was absolutely nothing but a record for the 
sales--for the clerk, next time when we sold set number so and so 
Rogers five piece whatever it is, that she knew whether we sold it 
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456 under or over and to see what inventory we had it at. 

Q. That is right. So that this was a record in an inventory to 
guide your employees as to the value of the merchandise as to what it 
is to be sold for and then you also had in this an extension showing 
what it cost you. A. Thatis true, That is correct. 

Q. That is true, isn't it? : 

And in order to get the cost of the merchandise to the Blustein 
Company-- A. Now, please, sir-- ! 

Q. Iamsorry. A. --don't put it that way. The 92760 has 
nothing to do with the cost of it or value of the merchandise, -- 

* * * * 

457 Q. In other words, you came to a figure as to the value of the 
merchandise that you had it inventoried-- A. Correct, sir. 

Q. --whether it be the cost to you or whether the--whether the 
market value? A. That is right, sir. 

Q. In other words, if a piece of merchandise cost you $10 and 
in 1948 it was only valued at $5, because that particular merchandise 
was stale or you couldn't sell it, you then put down $5. 

* * * * 

459 Q. Now, who would price out the merchandise? A. Miss Hum- 
erick in many cases, my bookkeeper that was with me for thirteen or 
fourteen years. : 

Q. Now, would Miss Humerick, if you ioe. would she know 
that a certain piece of merchandise was not moving and, therefore, if 
you paid, let's say, $10 for it, it was worth $5, would she put the $5 
value on it? A. Well, in some cases she would. ; she was in doubt 
she would discuss it with me. 

Q. So that when it came to the question of items which were 
dead merchandise or devalued merchandise you would have the say as 
to what? A. In many cases, yes, sir. 

Q. Did anybody in your organization in 1948 have the right to 
devalue merchandise without first checking with you, Mr. Blustein? 
A. I presumed that there was. 
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Q. Well, tell us who it was. A. Miss Humerick, I believe. 

Q. And tell us anybody else. A. Ido not recall anyone else. 

* ak * * 

464 Q. And would you say, Mr. Blustein, that the cost of the mer- 
chandise as reflected in that inventory, cost or market value that was 
put in the extension column of that inventory was in fact a true reflec- 
tion of the value of the inventory in 1948? A. Absolutely correct. 

* ; x * * 

468 Q. If the merchandise was moving and your books reflected it 
in evaluating its worth or value, you would put either what it cost you 
or what it was worth because it wasn't moving? A. Correct, sir. 

Q. And if it was moving then it was worth the amount that you 
paid for it. 

Isn't that true? A. If it was moving? 

Q. Yes. A. Correct, sir. 

Q. Because, sir, if you sold a piece of goods that cost you 
$100, using his Honor's example, and you had to go right back into the 

469 manufacturer and pay $100, the value of that particular item 

was $100. A. Absolutely so. 

Q. Isn't that right? A. Correct, sir. 

Q. And if you had something in your inventory that you paid 
$100 but you could then buy it for $75, then when you came to make up 
your inventory you would depreciate what you paid for it and put it in 
at $75? A. Correct, sir. 

Q. And so you tell us that that is the basis that you used in ar- 
riving at this inventory? A. Correct, sir. 

, * * * * 
472 Q. All right. Now, using the formula which you have just told 
us that you either used the market value or the cost as being what in 
1948 those watchbands were worth, would you please tell us how you 
arrived at ten cents, please? A. Because I bought four thousand 
bracelets from the Elgin National Watch Company--the records of the 
Blustein Company will prove that--at fifteen cents apiece. 
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Q. Isee. And-- A. And they were not worth, after I solda 
number of them, these bracelets were not worth ten cents apiece. 

Q. Isee. All right. Now, did you buy in November the 19th, 
1947, just six weeks before you took inventory, --now, within a six- 
week period; that is pretty close to the time, isn't it? A. Yes, sir. 

Q. Did you buy bands from the Jacoby-Bender, Inc. ? A.-I 
might have, certain numbers. 

Q. All right. Now, I am going to invite you to those numbers. 


* * * * 


473 (Thereupon a document identified as 
a Jacoby-Bender invoice, 11/19/47, 
was marked by the Deputy Clerk as 
Plaintiff's Exhibit No. 24 for identi- 
fication. ) 


MR. BULMAN: That is dated November 19, 1947. 

THE COURT: November, 1947? 

MR. BULMAN: 1947. 

THE COURT: Thank you. 

(Thereupon Mr. Bulman submitted a document to Mr. Nord- 
linger. ) 

MR, BULMAN: He is looking at it, your Honor. 

THE COURT: All right. 

BY MR, BULMAN: 

Q. Mr. Blustein, I show you Plaintiff's Exhibit for identifica- 
tion No. 24 and ask you to look at it. A. Yes, sir. 

Q. And would you please tell us what it is, please? A. I be- 
lieve that this is extension bracelets here. | 

Q. Just tell us what it is. A. I don't know. I do not know. 

Q. Well, read the top of it. What does it say? A. It says 
"bracelets". : 

Q. What does the-- A. It says 3351, 3331, 3034, 3027, pink, 
72 pink, and so on and so forth, but I don't know about--that is ladies' 
bands. : 


| 
* * * * 
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Just a moment. Answer the question. A. Yes. Yes. 
And there is also under the style, the number? A. Yes. 
And then it has "yellow"? A. Yes. 
And then it has "pink"? And "white"? A. Yes. 
In other words, the color? A. Correct. 
Then it has the price of them. Is that right? A. Yes, sir. 
Yes, sir. 
Q. All right. 
* * * v 
Q. Mr. Blustein, I invite your attention to Page 68-- A. Yes, 
sir. 
Q. --of the inventory. A. Yes, sir. 
476 Q. And there appears on the invoice of November the 19th, 
1947, the Style No. 3331? A. Correct, sir. 
Q. On your inventory of the Sobel Company there appears the 
same style number, 128 of them, 3331? A. Yes, sir. 
Q. Hamilton bracelets, yellow? A. Yes. 
Q. And you have them in for ten cents? A. Correct, sir. 
Q. Can you explain why it is that you paid, six weeks prior to 
the time you took this inventory, $18 a dozen, which I think is $1.50 
apiece, that you actually paid and they cost you that and you put them > 


in for ten cents? 
* * * * 


A. They might have sold a bill of merchandise. We have merchandise, 
your Honor, that was obsolete. The same number, perhaps during the 
years of 1947 and '48 that were deplorable years, a reconstruction of 
the war goods. 


We might have gotten an order for a customer and we had to 
give him new merchandise and we ordered the merchandise and we 
sold them the goods. We could not give him the goods that we had on 
hand for a number of years. 

Q. Now, is it your testimony, Mr. Blustein, that Style No. 

ATT 3331, which is contained in your inventory of January, 1948, 
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i. 34 that watchband is different-- A. It could be, sir. | 

Q. Iam not asking you if it could be. Iam asking you did the 
JB Bender Company change their watchbands? A. No, they did not 
but this might have been in stock and this was ordered for a customer. 

Q. So that there is no difference in the value of the band that 
you bought in November of 1947 and the value--just a moment--and the 
value that you put in your inventory six weeks later? A. Your Honor, 
I wish to explain this. | 

Q. Just answer the question. A. Because I do not answer that 
question. : 
THE COURT: Mr. Witness, -- 
THE WITNESS: Yes, Your Honor? | 
THE COURT: --can't you answer the question and then explain 


it? | 
THE WITNESS: Now, will you please repeat the question again? 
BY MR. BULMAN: : 
Q. Allright. My first question is this, Mr. Blustein: A. Yes, 
sir? | 


Q. In 1947, November the 19th, which is roughly six weeks 
before you took inventory, you ordered merchandise from the Jacoby- 
| 
478 Bender, Inc., who are manufacturers of watchbands? A. Yes, 
sir. : 





Q. And in that invoice that you ordered merchandise is a style 
number, 3331, 3331. You ordered twenty-four dozen. 

Now, the very same style and the very same number is con- 
tained in your inventory six weeks later and is valued at ten cents. 
You paid for it, six weeks prior thereto, $1.50. : 

Please explain to us why you evaluated that merchandise at ten 
cents. i 
MR. NORDLINGER: Your Honor, may I point out that the basic 
premise of the lapse of time seems to be in error? This date was 
sometime when? | 

THE COURT: November 19, 1947. 
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MR. BULMAN: '47. This was taken in January. 

MR, NORDLINGER: And the inventory is January 31, 1948; a 
little longer than six weeks. 

MR, BULMAN: Well, nine weeks. I stand corrected, your 
Honor. 

THE WITNESS: Now I lost the question, sir. Iam sorry. 

BY MR. BULMAN: 

Q. I will repeat it. A. Repeat it again. 
479 Q. Nine weeks prior to the time that you took this inventory-- 
A. Yes, sir? | 

Q. --you ordered from the Jacoby-Bender Company-- A. Yes, 
sir. 

Q. --who manufacture watchbands-- A. Yes, sir. 

Q. --a certain amount of merchandise. A. Yes, sir. 

Q. And you ordered twenty-four dozen. A. Whatever it was. 

Q. No, you ordered twenty-four dozen. A. Ali right. 

Q. Of 3331. A. Yes, sir. 

Q. That was a certain style of watchbands and you paid for it 
$18. 

That is correct, isn't it? A. Yes, sir. 

THE COURT: A dozen? 

MR. BULMAN: A dozen. 

BY MR, BULMAN: 

Q. That is what it cost you, or, $1.50 apiece. A. Yes, sir. 

Q. Just nine weeks later you put into your inventory as the 

480 value of the same style Jacoby-Bender watchbands, ten cents. 

Why the difference? A. Why the difference? 

Q. | Yes, sir. A. Can I explain? 

Q. Yes, sir. 

THE COURT: Yes. 

BY MR, BULMAN: 

Q. I want you to. A. You know, your Honor, we did a con- 
siderable amount of business particularly in 1948 with smaller 


A yg Qg 
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wholesalers that could not buy merchandise direct. They would send 
in an order. We would order that. 2 

We would not have the problem of — selling, 
nor commissions to salesmen, nor bookkeeping. They would pay us 
either five or ten per cent above the cost and we would supply them 
with an item that they could not buy direct from the wholesaler. 

In many instances, I believe, we did that for Mr. Sobel--for 
Sobel, not particularly this item, but certain items we would accom- 
modate them. This could have been an order for a person who wanted 
to get Jacoby-Bender for Christmas, and this was a war baby, laying 
there from previously and, therefore, we took it at that price and I 

481 stand by it and I am responsible for it. : 

Q. All right. Now, sir, I want you to tell me-- 

THE COURT: Now, I didn't get an answer to the question. 

MR. BULMAN: I didn't either. 

THE COURT: Maybe I didn't understand ‘os question. I 
thought the question put to you was as to how you could buy at $18 per 
dozen as of November 19, 1947, which was $1.50 per unit-- 

THE WITNESS: Yes, sir. 

THE COURT: --and yet reflect this same ctyle, namely, arti- 
cle 3331, in your inventory as ten cents. 

THE WITNESS: Well, your Honor, I explained that this bill 
could have been a bill that went to another distributor; that we didn't 
even put it in stock. : 

We sold that immediately or richt⸗ratner, we sold it before 
we even ordered that and this is merchandise that has been in stock 
for a good number of years, and we will-- : 

THE COURT: Do your records reflect to whom that shipment 
went? 

THE WITNESS: I could not, your Honor, not at this point. 

BY MR. BULMAN: 

Q. Now, I have one other question to ask you: 

482 Can you name me, and I think you have had 1,075 bands, 
| 


80 
according to the record that we have and I think that is reflected in the 
inventory, your Honor, of JB bands--can you name me to whom you 
sold any quantity of those bands at ten cents in 1948? A. Yes, sir. 

Q. Allright. Name them. A. David Mann. 

Q. And who else? A. I couldn't remember any others. 

Q. How much--how many bands did you sell? A. Hundreds 
of them. 

Q. How many? A. Hundreds of them. 

Q. Atten cents? A. We offered them at ten cents and we 
couldn't get it, sir. | 

Q. Did you sell them at ten cents? A. We sold them at ten 
cents. We offered them at ten cents if they take them all. . 

THE COURT: Now, you say you offered them at ten cents if they 
take them all. You mean the whole matter? 

THE WITNESS: The whole matter or we offered them at any 
price. 

THE COURT: Did you sell any at ten? 

483 THE WITNESS: Yes, sir, we did. 

THE COURT: Ali of them? 

THE WITNESS: Not all of them, no, sir. If I would, they 
wouldn't be there. 

, BY MR. BULMAN: 

Q. I invite your attention to the same page, Page 68 of the 
inventory where you have 261 bands as the quantity, and the number, 
the style number is 3027 marked Hamilton bracelet, yellow, and you 
marked that 260 some bands at ten cents each. A. Yes, sir. 

Q. I invite your attention again to the invoice of November the 
19th, 1947, of the Jacoby-Bender, Inc. , and point out that you bought 
288 bands and paid for them $15. dozen. A. Yes, sir. Yes, sir. 

Go ahead. 

Q. And why-- A. I will answer your question. 

Q. Iwill, sir. Why is it then that nine weeks later, after you 
paid $15 a dozen, you were selling yours for $1.20 a dozen? A. First, 
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my answer is the same; secondly, if the yield would have been as good 
as your Client stated-- 

Q. No, wait a minute. Just answer the question. A. And if 
I bought in November--in November? | 

Q. Yes, sir. A. 288 bracelets and only sold the difference 

484 tween 288 and 263 at wholesale and went through a Christmas 
holiday they were not worth more than ten cents. : 

Q. So that is your answer, Mr. Blustein, that after--after you 
had taken inventory in 1948, that the bands that you had and you 
marked at ten cents were not worth ten cents-- A. If [-- 

Q. --after the Christmas season? A. If they were marked 
ten cents that is all they were worth. 

Q. Allright. Now, Mr. Blustein, I show you--t had better 
have it marked, your Honor. 


(Thereupon a ——— identified as 
a price list of Jacoby-Bender, Jan. 
1948, was marked by the Deputy 
Clerk as Plaintiff's Exhibit No. 25 
for identification. ) 


(Thereupon Mr. Bulman submitted a document to Mr. Nord- 
linger. ) | 
I show you Plaintiff's Exhibit for identification No. 25 and ask 
you if that is the price list for bracelets issued by the Jacoby-Bender 
Company and it is headed "confidential price list"? | A. I could not 
tell you, sir. 
Q. Well, I am asking you to look atit. A. I am looking at it 
It says "confidential price list", yes. ? 
485 Q. And what is the effective date on the bottom? A. January, 
1948. : 


Q. So as an old-time wholesale jeweler, what does that mean 


to you? A. It doesn't mean a thing. Absolutely nothing. Particularly, 
Jacoby-Bender, a very mediocre house. ! 

Q. A very mediocre house? A. Yes, sir. 

Q. This price list doesn't mean anything? A. The fact, 
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however, means that they did not choose any select group of distribu- 
tion which proves to you-- 

Q. Allright. Now, this is a very nondescript--and their mer- 
chandise isn't worth anything and it is a very poor house, but I ask you 
is this their price list? A. This is their price list if it is marked 
Jacoby-Bender. 

Q. And you as an old jeweler, wholesaler, --that is their con- 
fidential price list, is it not? A. Confidential price list? 

Q. Price-- A. I don't! know why it should be confidential. 
| Q. Well, isn't that issued to the trade? A. Well, but this is 
the retailers’ price, my dear sir. 

Q. Iam asking you if that isn't what is on the-- A. Well, you 
know you make it confidential if you print it that way; if you want to do 

486 it that way, but there is nothing confidential about it. 

Q. Allright. A. You are trying to put a halo or something 
on it. 

Q. I just want to be sure you understand what I am asking you. 
A. That is right. 

Q. I invite you to the inside of that price list-- A. Yes. 

Q. --and ask you whether or not they don't have in there a 
price list of what the merchandise would cost you if you ordered from 
them--what it would cost you if you ordered itfrom them? A. If I 
ordered that from them? It certainly does not. 

Q. All right. Now, does it have it there as a list as to what 
you should sell it for? A. Is it confidential? 

Q. No, Iam asking you-- A. It has. 

Q. It is not confidential now. A. They tell you what to sell it 
for but can you? 

Q. All right. Now, my next question is: Did you have this in 
your possession? A. I wouldn't even look at that, truthfully, because 
I didn't pay any attention to price lists of that sort. There isn't even 

487 the cost of the jobber-- 
THE COURT: No, Mr. Witness. Please, did you have it, sir? 
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THE WITNESS: I do not recall, your Honor. 

THE COURT: All right. That is all you need say. 

BY MR. BULMAN: | 

Q. Now, sir, looking at this price list, would you please tell 
us whether or not in 1948 or in 1947 you actually sold those bracelets, 
the JB Bender, for the prices designated there as the price which you 
should sell them for? A. I did not. And ifI did-- 

Q. No, wait a minute. Your answer is that ee did not. There 
is no question-- A. Notasa rule. 

THE COURT: Now, just a minute. | 

MR, BULMAN: Wait a minute. Your Honor, if he wants to 
amend his answer, I have no objection. | 

THE COURT: All right. | 

THE WITNESS: I want to amend the answer, yes, sir. 

THE COURT: Ali right. ; 

THE WITNESS: In some cases we did, but in many cases we 
didn't. If we didn't--if it would sell in all cases the same way, we 
would have starved to death. Therefore, we would have had-- 

MR, BULMAN: Just a minute. 


* * * 
488 Q. Now, my question is: In 1948 the JB Company issued a 
price list which you were to sell merchandise for. Now, isn't that 


489 true? This is the price list Iam showing you. 

Is that true? A. Issued--yes, sir. | 

Q. The answer is yes or no? A. Yes, sie, 

Q. All right. Now, inviting your attention to 1948 did you, 
while you were operating the Blustein Company, sell those bands at 
those prices? A. In some cases we did; in others we did not. 

* * * * 

490 Q. Inviting your attention to No. 413 and ask you--of the in- 
ventory--and ask you what that itemis. A. It reads — a wed- 
ding ring. 

THE COURT: We are not hearing you. 
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THE WITNESS: A wedding ring. 

491 BY MR. BULMAN: 

Q. A wedding ring? A. Lady's. 

Q. Lady's? A. Platinum, No. 413. 

Q. Platinum, No, 413? A. 9444100. 

Q. Which means what? A. It means nothing. 

Q. All right. It means nothing? A. Yes, sir. 

Q. All right. Now, would that--you put it in as the value, of 
course,-- A. $27.50. 

Q. Now, what was the value? How did you determine it was 
worth $27.50? A. That is all it was worth, sir. 

Q. Would that mean that it was-- A. I did not use a formula 
but that is all it was worth. 

Q. Well, you had to arrive at some value. 

If it could be sold at, say, $100 would it be worth more than 
$27.50? A. It is not a question of what it sold. It is a question of 
what it was worth. 

492 Q. Well, doesn’t the value of what it sold for give you some 
relation as to what it was worth? A. If you keep me here long enough 
I will prove to you that the value of selling, there is nothing related to 
the value of actual value. 

Q. Well, you just told us a few minutes ago, and I don't mean 
to be argumentative--this is in the nature of a question--that the rea- 
son that you priced these items down to ten cents-- A. That is all 
they were worth. 

Q. --was because you couldn't sell them. A. That is right. 

Q. So if you have something that is worth ten cents and the 
market goes up later on and you have to pay $5 for it what is the value A 
of that item when you are taking inventory? A. $5. 

Q. Allright. A. If it can be sold. 

Q. All right. So that what you can sell an item for does give 
you some indication as to its value. 

Isn't that true? A. That is right. 
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All right. So you valued this ring at $27. 50-- A. Correct. 
--because it couldn't be sold or it had no intrinsic value? 
493 That is right, at that time. | 
* * + 
494 - First of all, Mr. Blustein, I show you this book which we 
have identified as the Plaintiff's Exhibit No. 26 for identification and 
that is headed on it "Blustein Company, Inc., Wholesale Distributors". 
This is your sales book, isn't it? A. Correct, That is, we 
won't call it a sales book. It is a billing. | 
Q. Well,-- A. Billing. : 
Q. Well, I stand corrected. When you sold a piece of merchan- 
dise to one of your customers you billed them, you gave them a bill. 
Right? A. Right. : 
Q. Okay. And this indicates what you sold that merchandise 
to that customer for. Correct? A. Correct. 
Q. Okay. Now, I invite your attention to February the 13th, 
1948,-- A. That is right. 
Q. --and ask you--which was how long after this inventory was 
taken? A. (There was no audible response. ) 
495 Q. This was taken--this was taken January 31, 1948? A. That 
is right. : 
Q. This sale was made February the 18th, '48? A. That is 


right. 


Q,. And how many days after that was that? A. Thirteen days. 

Q. Thirteen days? A. Yes. 

Q. Now, did the market go up or down in those thirteen days 
drastically? A. It could have stayed in stock for ten more years and 
we wouldn't have sold it. 


Q. So it would be worthless? A. It would be worthless. 

Q. How much did you sell that for? A. $220. 50. A bill was 
issued on February 13th to what, I don't know. National what? 

Q. To the National-- A. National Airport Jewelry Company. 

Q. So that you sold an item that you valued a few days before 
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at-- A. At $27. 
Q. --February the 13th at $27.50 and sold that item for 


$220.50, and is it your statement to this jury that all that ring was _ 
496 worth when you took inventory was $27.50? 
Is that all it was worth when you took inventory? A. That is 
all it was worth. < 


* * * * 

Q. * * *ææ Now, would you explain to the jury, if you will, how 
an item that you carried for $27.50 was sold by you a few days later 
for $220.50? A. That shows the preposterous of any formula in 
pricing inventories and reporting income tax reports in the jewelry 
industry. 

That shows that such formula, formula does not exist. It can- 
not exist. And I predicted a turmoil such as this in 1940. 

* a * * 

498 Q. So that you were familiar with the value of a diamond plati- 
num wedding ring which you put down in your inventory, when you took 
it, at $27.50? 

Now, let me--you sold that very same ring-- A. Yes, sir. 

Q. --for $220.50 wholesale? A. Yes, sir. 

Q. Which in turn was to be sold by the dealer to a retailer ° 
over and above that. Isn't that true? A. Yes, sir. 

Q. And you placed the value of that ring at $27.50. 

Tell us why. A. Now, there are two--I can give you two 
answers to that particular thing. 

Q. Just give me one answer and a good one. A. Anda good 
one. 


Q. Yes, sir. A. We sold price tickets. The manufacturer A 
499 had a ticket on it and there was a price ticket on it and we sold 
a price ticket and the jeweler industry sells a lot of price tickets, my 
dear sir. 
Is that a good answer? 
Q. I don't know. A. It doesn't satisfy you. 
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* * * 
500 Q. Now, I invite your attention to Page 158 af the inventory-- 
A. Yes, sir. : 

Q. --of 1948 and there is a heading there "Elgin" which means 
Elgin watches, does it not? A. Yes, sir. : 

Q. Okay. Now, --all right. Now, I ask you to look at these 
numbers on that inventory. A. Yes, sir. | 

Q. No. 4303-A watch. A. 4303-A. 

Q. Watch number T-453. What did you have that in for? What 
was the value? A. $5. 

Q. $5. Now, I ask you to look at 4303-E. A. Well, both pages 
is marked $5 each. | 

Q. There are some $25 and $10. A. Oh, see. No, no. $5 
each. The twenty-five is five pieces. 

Q. Oh, Isee. A. So $5 each. 

Q. So every Elgin watch that you had-- A. On this page. 


501 Q. On this page-- A. Yes, sir. 





Q. --was $5? A. Yes, sir. 

Q. Now, how did you arrive at the value of those watches as 
being $5? A. In 1946, your Honor, we were removed from the Elgin 
list; not only we, but the Elgin National Watch Company refused to sell 
to jobbers and started selling direct to the retailer. 

Our stock at that time was actually ten years old. Some of that 
stock was sent to us with inscriptions of the Signal Corps during the 
period while we were still on the list of the Elgin watches, and being a 
victim of the manufacturer at the time--not only we but every whole- 
saler--that we had to accept everything they sent to us. 

We paid them as much as $16 and $18 for a group of watches and 
when we went to the Post Exchange and offered to sell them at $1 apiece 
profit they showed us that they, the Post Exchange, bought these watches 
from the Elgin National Watch Company at a lower price than we bought 
them. | 





Consequently, whatever stock we had then, and that goes for the 


. : 


88 
entire stock, which was practically nothing but war goods other than 
the silver and Ronson and a few other items that was staples, we took 
502 it at $5 because we thought it isn't worth more than $5 and if 
we can sell it for more and make a profit we would have paid taxes on 
that profit. 

Q. Now, is it--after you gave us all this answer, which, 
frankly, I couldn't follow, your Honor,-- A. Iam sorry that you 
couldn’t. 

Q. But I take it that those watches that you had in that inven- 
tory, those Elgin watches, you only valued at $5? A. Yes, sir. 

Q. Now, would you have sold them to anybody for $5? A. No, 
sir. Perhaps I would if I could; if I couldn't sell them for more. 

Q. Well, if they had no value would you--how did you arrive 
at their value then? A. We took them at $5 because we thought that 

_is all they are worth. We might keep them long enough to sell them 
and possibly we have to take them back and clean them because they 
were so long in stock the oil was gummed and things of that sort. 

Q. So that by February the 3rd, 1948--this was January the 
3ist, I think. So this is only a few days after these watches, Elgin 
watches, which were only worth $5, and which you felt had no value 
at all and couldn't be sold and, therefore, carried them--you sold 
those watches, didn't you? A. I sold them. 


* * * * 
503 Q. I show you Plaintiff's Exhibit No. 27, Mr. Blustein, -- 
A. Yes, sir. 
Q. --which is--this is a sales book of your company in 1948. 
* * * * 
504 Q. * * * There appears in this book a sale made by your 


company, the Blustein Company, Inc., when you controlled it, Febru- 
ary 3, 1948, which is several days after you took this inventory-- 
A. Yes, sir. 

Q. --and which you have just told us that these Elgin watches 
were valueless and that you put them in at $5. 
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; Right? A. Yes, sir. ! 

J Q. There appears here that you sold those self-same watches 
and the numbers are identical, and you may check them. Let me read 
them off to you. A. I don't--I don't-- : 

Q. Dispute that? All right. You sold Model 4303-A for $30. 


505 You sold Model 4303-E for $30. You sold Model 4306-E for 
$30. You sold Model 3115-A for $44.65. You sold Model 3022-C for 
$33. 40. 


THE COURT: How much, sir? 

MR. BULMAN: $33. 40. 

BY MR, BULMAN: 

Q. You sold Model 30110-A for $24. 30, and you sold Model-- 
four of these--3115-A for $44.65, or this--these watches which I have 
just enumerated, Elgin, which you valuated at $5, : and there were ten 
watches which you evaluated at $50, you sold for qo70. 95. A. Cor- 
rect, sir. 

Q. Now, can you tell us-- A. Now,-- | 

Q. Wait a minute. This is the question: : A. What is your 
question? : 

Q. My question is: Can you tell us how you can reconcile or 
how you do reconcile that watches you valued at $5 in inventory were, ~ 
within several days, namely, three days or four days after you 
thought they were worth $5 and put them in as an expert, selling for 
$30 and $40? A. I cannot answer your question complete for the 
mere reason that I do not remember having a customer at Sampson 
Rhode, Inc., 1271 Coral Way, Miami, Florida. I do not recall even 
having a jeweler there by that name. It may be and it may not. 

506 Q. Are you through? A. Yes. Now, wait a minute. If there 
is a jeweler and if we did sell them--assuming that we did--I still 
insist upon taking the inventory was correct and a lot of merchandise 
we sold below the inventory that we have taken which we will prove 
everything. 7 

Q. Now, I invite your attention to that book, Mr. Blustein, 
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and ask you whether or not your firm actually received that much 
money as appears-- A. At least I couldn't tell you whether they did 


or not. 

Q. Listen to my question. A. I cannot tell you because this 
doesn't show that we received money. 

Q. Wait. Iam going to ask you the question: 

Isn't there an initial of your bookkeeper showing that that was 
entered in your journal as having received money for it? A. No, sir. 
That is entered in the book but not having received money for it. 

Q. Well, it was an account due you for that, wasn't it? 

A. Well, did we get paid for it? 
Q. That is beside the point. A. Well, that is beside the 
507 point. Now, here is the probiem that you have in the jewelry 
business. 

Q. So that is it your answer, Mr. Blustein, or is it your con- 
tention, Mr. Blustein, that the value of merchandise in the inventory 
is based upon whether or not you would or would not get paid by your 
customers? A. In many instances it is, sir. 

Q. So that if you sold a piece of merchandise that cost you, 
let's say, $200 to a firm and that cost you $200 and you sold it for 
$300, and the next time around when you took inventory and you had 
five or six of those items in inventory and one firm didn't pay you, 
then you would devalue the value of that merchandise? A. Not neces- 
sarily. Not that basis. 

Q. Well, you just told us that it-- 

MR. NORDLINGER: I object, if your Honor please. The ques- 
tion is not only argumentative but the hypothetical question isn't based 
on the evidence. 

MR, BULMAN: He just told me that. 

THE COURT: You did sell this property at $350. 95? 

THE WITNESS: Assuming that there is a bill and that actually 
--but I could not remember the name. 

THE COURT: Are you challenging your own books, sir? 
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THE WITNESS: No, I do not. ) 
THE COURT: Well, that shows that they were sold, doesn't it, 
508 and for-- 
MR, BULMAN: $370.95. 
THE COURT: Iam sorry. 
MR, BULMAN: $370.95. 
THE COURT: Right. That is your book, isn't it? 
THE WITNESS: It is my book, your Honor, but a lot of writing 
is in that particular invoice other than carbon copy. ! 
THE COURT: Let me see it. | 
(At the Bench:) | 
THE COURT: Now, Mr. Witness, both counsel, being at the 
Bench, refer me to what bears a number, 93855, and relates toa 
number of watches which shows in summary, $370.95. 
First, I would like to ask you, sir, if this is your record of a 
sale for that amount covering the particular watches there covered? \ 
THE WITNESS: I presume it is, sir. I will say it is. 
THE COURT: All right, sir. I note here on the end that there 
is an initial at the end of the summary-- ! 
THE WITNESS: Yes, sir. | 
THE COURT: --which appears to be, to me, E. Do you know 
who that would be, sir? 
THE WITNESS: Evelyn, perhaps. 
509 THE COURT: Evelyn who? | 
THE WITNESS: Humerick. ! 
THE COURT: And she would be the one who was authorized 
to make such entries? 
THE WITNESS: Yes, she would transfer this sale to-- 
MR. BULMAN: A journal? | 
THE WITNESS: I recall now this particular thing This par- 
ticular instance, I recall now. 
MR. BULMAN: There is no question a now. 
THE COURT: All right, sir. Your counsel will ask you the 


questions, sir. 

* * * * 

512 Q. All right. Now, but it was sold, this 172 was sold for a 
ten carat--is a ten carat ring worth less than a fourteen carat? 

A. Yes, sir. 

Q. And you have it in at three dollars and-- A. Yes, sir. 

Q. Now, you sold that ring to Woodward & Lothrop? A. For 
$27. 50. 

Q. For $27.50 shortly after this inventory. 

513 Is that correct? A. I soldaten carat ring. Ido not claim 
that this is the ring. I do not acknowledge that this is the ring. Here 
was another thing-- 

Q. Waita minute. Just answer that question. 

You say that this may not be correct. Is that right? This 
$27.50 does not represent what you sold? A. Not necessarily. 
| Q. All right. I will give you another one. All right. 

I invite your attention to Page 164. A. Yes. 

Q. Anditisai180. A. Correct. 

Q. Mountings, men's ten carat ring. A. Ten-- 

Q. You carried it for $2.58. A. Yes. 

7 Q. All right. You sold that ring in the same transaction to 
Woodward & Lothrop-- A. Yes, sir. 

Q. --on April the 24th for $20.65. A. Correct, sir. 

Q. Now, can you explain to his Honor and these ladies and 
gentlemen of the jury why you valued a ten carat men's gold ring for 
$2. 58 in January of '48 and in April of the same year you sold it for 

514 $20. 65 or a difference of about $18? A. Can I make an ex- 
planation to the Court, your Honor? 

THE COURT: Can you answer why you sold it at that price, 
sir? 


| THE WITNESS: Well, I sold it because I could sell it at that 
price. That would be easy, sir. I believe that the Internal Revenue 
has proved-- 
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BY MR, BULMAN: 

Q. Wait,-- A. Now, please, it might be a good information to 
you. It might help you. 

THE COURT: All right, sir. 

BY MR. BULMAN: 

Q. Iam going to be helped. A. Mountings after a certain 
period, you can take them at that price, and if you sell them and you 
make a profit it is your privilege, sir. 

* x * * 

515 Q. Iinvite your attention to Page 72 to thirty-eight items, 
43-R, 424, 42-Y--which indicates "yellow". What is this? A. I don't 
know. 

Q. Expansicn band with link? A. Yes, sir. 

Q. Allright. Valued--what did you put that in for? A. I don't 


MR. NORDLINGER: We still can't hear you, Mr. Blustein. 

BY MR, BULMAN: | 

Q. Does it show you took them in at ten cents? A. Yes, sir. 

Q. Allright. Now, is that what you felt the value of that mer- 
chandise was? A. Yes, sir. 

Q. Allright. Did you sell that merchandise subsequently? 

A. I might have and might not. 

Q. Well, I invite your attention to the Plaintiff's Exhibit No. 28, 
invoice No. 95906, which is an order that you sold to the Hecht Com- 
pany-- A. Yes, sir. | 

Q. --May the 7th of '48 shortly after you took this inventory and 

516 you sold twelve of 43-R, 42-Y, watch bracelets, part expansion 
and link, and there is something else, for $2.65 apiece. 

You also sold-- A. Correct, sir. | 

Q,. --You also sold, and I want you to take a look at what. you 
value 43-R, also I think at ten cents apiece--you sold those--you sold 
six of those for $15.90, which makes a total of $47.70 and you gave a 

_ discount of twenty per cent, so that you received--your company 
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received for eighteen bands, which you valued for $1.80, at $1. 80-- 
your company received $38.16 or $37, approximately $37 for those 
eighteen bands. 

Now, will you please explain to his Honor-- A. Simple. 

Q. --and to the ladies and gentlemen of the jury why you evalu- 
ated those at ten cents and you were able to get $1. 50 apiece-- 

A. Simple. 

Q. All right. I would like to have the explanation. A. Because 
that is all it was worth and when we could sell it I hoped that--when we 
could sell it at a profit we would sell it and I hope that his worthy 
counsel will also show merchandise that we sold below our cost as 
well as merchandise that we sold at a profit. 

* * * * 

521 Q. *** Yesterday you told us that the JB bands were not 
a recognized band or an off-brand, as you termed it if Iam character- 
izing your answer correctly. I ask you, sir, if the Speidel band is a 
standard piece of merchandise in the jewelry business? A. Well, 
what it is today, I do not know. 

MR. NORDLINGER: Keep your voice up, sir. I can't hear you. 

THE WITNESS: What it is today I do not know, but it was then 
--I considered that a worse line than Jacoby-Bender. 

BY MR. BULMAN: 

Q. So your answer is that in 1948 the Speidel watch band was 
even a worse-- A. Line. 

Q. --line than was the-- A. For me. 

Q. For you as an expert. A. Right. 

Q. Okay. A. Asa business man, too. 

Q. And as an old-time jeweler it was not a standard--let me 
ask you this: 

522 Now, Mr. Blustein,-- A. Yes, sir? 
| Q. --was the Speidel watch band a standard line of merchan- 
dise in 1948? A. Not with me. Not with Blustein Company. 

Q. Iam not asking about with you. A. I do not know other 
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peoples’ business. | 

Q. Now, you told us yesterday, Mr. Blustein, that you were-- 
had been in the wholesale jewelry business for a long number of years. 
A. Correct, sir. : 

Q. And as a jeweler--as an old-time jeweler, was the Speidel 
considered in the industry--I am not talking about you--in the entire 
jewelry industry a pretty good standard piece of merchandise? A. In 
1947, '48, it was a sickening line. I threw it out completely. 

* * * * 

528 Q. All right, sir. : 

Now, how did you arrive at that--at those Speidel bands, the 
Golden Knight, as being worth $1. 41 in 1948 when you took this inven- 
tory? A. That is what we thought that that is all it is worth to us in 
the inventory. | 





Q. Now, you told us yesterday, and if Iam. incorrect I want 
you to correct me, Mr. Blustein, that in arriving at the inventory you 
used either the cost of the merchandise or the market value of it-- 
whatever was lower. A. Correct, sir. | 

Q. In other words, when you arrived at $1. 41 that is what you 
could either replace them, buy them for, or that al all they were worth 
because they had dropped to that price. 

Isn't that true? A. Correct, sir. That is ali--I wouldn't say 
they dropped to that price. I would say that they--that we thought that 

529 this is what it is worth to us at that particular time. Might 
have to sell it for less. 

Q. Now, if you had to go out on the enterica | and pay $3.75 for 
the same band the next day, would it still be worth $1. 41 apiece? 

A. It might. But we took it in the inventory. | 

Q. So that you didn't pay any attention to what it would cost 
you to replace it, did you? A. We took in the inventory at the end of 
a year. When we get merchandise back from salesmen some of it is 
obsolete. Even though it is still a Golden Knight it can still be an 
obsolete number, and we think that we were taking it in a fair and 
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accurate and honest condition. 

Q. Allright. Now, if the Golden Knight Speidel model was 
made in 1948--was it not? A. I don't know when it was made. 

Q. Well, I mean, you hadit. A. I had it in '48. It could 
have been made in '46. 

Q. All right. A. Asa matter of fact, it might be correct if 
I state that, that it was made in ‘46. 

Q. Well, it was a standard watch band. It was also manufac- 
tured and sold by the Speidel people in ‘49, 

Wasn't that true? A. Ido not recall, sir. 

531 * * * * 

Q. All right. And you sold to the S. Kann Sons, Inc., at 
Seventh and Market Space, bracelets, Golden Knight. Then there is 
five yellow and five white and the price at which you sold them was 
$5.25 or that you--this sale amounted to $52. 50. 

You sold merchandise which you put in your inventory at $1.41 
as being the value of it in January when you took the inventory, that 
you sold in December, a month before, at $5. 25. 

Now, I want you to explain to the jury how you arrived at 
$1.41, the inventory price, --what is that as to the price which you 
were paid. A. You want me to explain to the jury this? 

Q. Yes, sir. A. In December the 9th the jewelry business 
is actually a business that is practically living on the Christmas holi- 

532 days. Many, many thousands of dollars worth is being sold 
in the jewelry business on a plus-cost basis; a basis that if the cost 
is a $1 in many cases that we would sell for $1.05, $1.06, and $1. 10. 

Naturally, this was not one bracelet or ten bracelets. This 
would be a hundred bracelets or a thousand bracelets or bills that we 
would not even enter individually. We would enter a purchase and a 
sale. 

This is December the 9th. Then is actually the time when we 
lived, when we make enough money to exist, to run the business. That 
is No. 1. No. 2, the only answer that I can give is if it is on my books 
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and, therefore, it is correct. 

Q. Now, let me see if I understand your answer, Mr. Blu- 
stein. : 

Is it your answer that just before Christms the jewelry busi- 
ness at that time--it is the best part of the year for the jewelry busi- 
ness? A. That is right. 

Q. And if you are ever going to get top pm for your mer- 
chandise it is going to be around that-- A. Correct. 

Q. That is the season. Right? A. Correct. 

Q. So that after Christmas is over, then the value of the mer- 

533 chandise would drop, wouldn't it? Because you can't sell. 

So that is it your answer that after the season is over you would 
sell the Speidel bands for less, wouldn't you? A. Could be. 

Q. Well, you just told-- A. If I could sell it with a profit, 

I certainly would. 

Q. Well, if you can sell a piece of merchandise after Christ- 
mas and make a good profit on it, then the value of it in inventory is 
higher, isn't it? A. The inventory--what we took in the inventory, 
Mr. Counselor-- 

Q. Bulman. A. Forgive me, sir. 

Q. That is all right. A. What we took in the inventory, as I 
stated, was correct. And going back-- | 

Q. It was correct because you put it in that od 

Is that your answer? A. That is what we thought it was and, 
therefore, it is correct. | 

* * * * 

534 Q. Allright. Now, doesn't that show in that sales slip that 
you sold to Goldenberg at Seventh and K Streets, on January the 30th, 
1948, three 350 golden bracelets, Golden Knight, yellow, at $5.25 
apiece for which you got $15.75, and yet the next day-- A. Go furth- 
er, please. . 

Q. Wait a minute. That is all right. Well, you got less ten 
per cent. $5.25 and you gave them an extra discount of-- A. On 
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three bracelets. 

Q. Well, just a moment. I am just asking you this as a fact: 

You gave them a ten per cent discount on the $5. 25 but you 
sold them for $5.25. You received $15. 75 for the three bracelets 
minus ten per cent which is $1.50 or you got--or received, rather, 
$14. 25 for items that you carried in your inventory the next day as 

535 being worth $1.41 apiece or approximately $4. A. You want 
me to explain? 

Q. I want you to explain. A. Ladies and gentlemen of the 
jury, your Honor, sir, it is a pretty sad state of affairs when a firm 
has to sell three bracelets for the regular price, give a ten per cent 
discount on top of that, and still consider the line so marvelous, so 
wonderful, and ali that. 

Again, I repeat, I did not consider, in spite of the fact that I 
sold the bracelet for $5.25 and we took it in the inventory at $1.41, 
we did not consider the Hadley line a profitable line to us. 

And I want to further state: There are principles in business 
and one of the principles is to make a profit. We could not and we did 
not make profits on the Hadley line in the general condition. 

* * * x 

536 Q. * ** Tinvite your attention to sales ticket No. 94514, 
which is dated March the 22nd, 1948, so that Christmas had passed. 

The value of the merchandise, you told us, had gone down be- 
cause the peak season was gone. The Speidel bracelets weren't any 
good; they were sub-standard merchandise. 

* | * : * : * 

Q. Now, sir, I show you this and on that day, March 22, 
1948, you sold to the S. Kann Sons Company twelve Speidel watch 
bands and you charged them $5. 25 apiece and you received therefor 

537 $63 in payment of those twelve watch bands, and yet you put 
on your inventory of 1948, some three months prior thereto, the value 
of those bracelets at $1.41. A. If it is on my books, sir, it is cor- 
rect. 
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Q. And would you say then that when you were able to get 
$5.25 for a Speidel watchband prior to the time that you took inventory 
and you were able to get $5. 25 after you took inventory, that the value 
of that watch band was $1.41? A. But we had several thousand items 
of Speidel that we did not sell. 

Q. Sir? A. We had several thousand items of Speidel that 
we did not sell or several times several thousand pieces of other goods 
of Speidel that we did not sell profitably. : 

Q. There was a lot of merchandise that you don't sell every 
day. : 

Isn't that true, Mr.-- A. It is true. | 

Q. Correct. But if you had to go out in the open — and 
buy it you would have to pay $3. 25 to get a Speidel band, wouldn't you? 
A. I still--I refuse to sell it or to buy it. I gave it up voluntarily, sir. 
And if it is so profitable I would have kept it. 

* * * * 

549 NATHAN WECHSLER | 
was called as a witness by the Plaintiff, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: : 

5 * * * 

DIRECT EXAMINATION 

BY MR, BULMAN: 


* * * * 
550 Q. *** Prior to December the 14th, 1949, did you ever see 
591 any books and records of the Blustein Company prior to that 


night? A. I saw only the Dun and Bradstreet report which we had 
obtained. | 
* * * * 

553 A. *** Since the contract was prepared he had assumed 
that Mr. Sobel on behalf of the Sobel Corporation was a serious buyer 
and before the consummation of the transaction he had agreed to allow 
Mr. Sobel and his representatives to look at the records and look at 
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the assets in order to assure themselves that there was a $200, 000 
that he guaranteed was there behind the assets of the corporation. 

* * * * 

556 THE COURT: Did you do any other work after that night in 
connection with the purchase? 

THE WITNESS: Yes. I was the--I was retained--my firm and 
myself were retained as the certified public accountants to monthly 
audit the corporation and we prepared all income tax returns and all 
matters pertaining to that of accountancy. 

* * * * 

557 BY MR. BULMAN: 

Q. Now, at that time what had developed, to your knowledge? 
A. We had quite a problem but the Sobels did not--I want to clear up 
--the Sobels didn't have the problem. I had the problem because I am 
the one that worked the books. 

* * * 

561 THE WITNESS: I saw that the gross profit brought about by the 
correct physical inventory that was given to me was impossible in the 
nature of this business. 

Therefore, I examined--started to examine immediately the 
prior years to see what had happened in the previous years, of the 
year ending January 31, 1949, the fiscal year ending January 31, 1948, 
the fiscal year ending January 31, 1947, '46, and '45. 

562 I wanted to find out why the gross profit in this business, which 
had been averaging approximately eighteen per cent, had suddenly 
jumped to 34.2 per cent. I wanted to see why we had been given a 
statement as of October 31st from Mr. Caplan, and which had shown 
a loss and had shown a gross profit of eighteen per cent, suddenly in 
fifteen days of operation, had jumped to thirty-four per cent. 

I saw-- 

BY MR. BULMAN: 

Q. Now, just slowly. A. Iam trying to emphasize what I saw. 

THE COURT: No, there is no need to emphasize anything. Just 
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tell what you did see and tell us slowly enough so we can understand 
you. You may know it but we don't, sir. | 

THE WITNESS: I saw that the gross profit, as revealed by 
this inventory, seemed to be more than one hundred per cent of the 
sales that had been made from December 14. | 

This was a mechanical and monetary impossibility. Therefore, 
I asked Mr. Sobel to get the previous physical inventories of the cor- 
poration for the previous years in order that I could examine them and 
see if those inventories had been reported correctly, because at this 
point I had three problems facing me: One, that the opening inventory 

563 was wrong; two, purchases had not been reported during the 
year and I had to find them; or, three, there was a mistake of some 
kind somewhere in the books, which was of importance, 

We examined completely the entire year and found no mistakes. 
We could not find any additional purchases which would show this in- 
creased inventory. | 

BY MR. BULMAN: : 

Q. Now, Mr. Wechsler, did there come a time after you were 
faced with this problem that you have just explained to us that a physi- 
cal inventory was given to you by the Sobels? A. Yes. Because we 
could not solve the problem, I asked the Internal Revenue for an ex- 
tension of sixty days to file the tax return. ThenI asked for an addi- 
tional thirty days extension. 

This inventory, as I recall, was found sometime around May, 
April, somewhere, of January 31, 1948. Upon obtaining this inventory 
and applying this physical inventory to the year ending January 31, 
1948, and then following forward using that inventory in that increment, 
that increase to that inventory in the year ending January 31, 1949, 
and January 31, 1950, I found that I had obtained what I believed was a 


fair and correct profit for the Blustein Corporation for the year ending 
January 31, 1950. ! 
Q. And what was that? Do you remember? A. (There was no 
564 audible response. ) 











102 

Q. Do you remember what the figure was? If you don't, it is 
all right. A. Wha. figure? 

Q. The fair profit. A. By using the opening--correct opening 
inventory for the year beginning January 31, --I mean,February Ist, 
1949, with the year ending January 31, 1950, we obtained a net loss 
for the year which was in conformatory with the gross profit which 
had been running, was in conformatory with the statement of Percy 
Caplan up to October 31st, and which was conformatory with the 
general gross profit made in the industry that year. 

I believe that was a correct--a correct statement of the profit. 

Q. Now, Mr. Wechsler, as soon as this problem was evident-- 

MR, NORDLINGER: If your Honor pleases, I move to strike 
just one part of that statement, a very small part, and that is the 
profit made by the industry during that year, because he hasn't proved 
that he knows. 

THE COURT: Ali right. Do you want to ask a preliminary 
question or just strike it? 

MR. BULMAN: I will strike it. 

THE COURT: All right, sir. In other words, you will limit 

565 his testimony to this case, ladies and gentlemen, at this time. 

BY MR. BULMAN: 

Q. Now, Mr. Wechsler, when this problem, this income tax 
problem, arose with respect to the profits, do you of your own knowl- 
edge know whether or not Mr. Blustein was notified of this problem? 
A. After obtaining the physical inventory of January 31, '48, it was 
apparent that this-- 

THE COURT: No, sir. 

MR, NORDLINGER: Nov, -- 

BY MR. BULMAN: 

Q. Is he notified? A. He was notified because-- 

THE COURT: Now, -- 

BY MR. BULMAN: 

Q. That is all right. He was notified. 
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THE COURT: When? : 

THE WITNESS: He was notified immediately. 

BY MR. BULMAN: : 

Q. Now, did there come atime, Mr. Wechsler, when Mr. Blu- 
stein and his attorney, Mr. Baldinger, called at your office? A. They 
came up to my office sometime near the latter part af June or first part 
of July. , 

* * * * 

566 Q. Well, let me ask you, sir: Mr. Wechsler, if you-- I with- 
draw that question. | 

Did you, yourself, ever make a demand on Mr. Blustein to 
take over this problem and adjust it? A. I never did and it would 
have been-- i 

THE COURT: No, sir. You did not. 

BY MR. BULMAN: : 

Q. Did you, yourself, do it? A. No, Inever did. 


* * * * 
567 A. I prepared a tentative tax return, using a gross profit per- 
centage which I believed gave a fairly correct income picture. 
* * * * 
570 CROSS-EXAMINATION 
BY MR. NORDLINGER: : 
* * * * 


THE COURT: Did you or not? 
THE WITNESS: I made what is called a motte balance sheet 
audit. 
BY MR. NORDLINGER: | 
Q. Did you make notes on the audit? A. Yes, I did. 
Q. Do you have them with you? A. Ido have those notes 
with me. 
571 Q. MayI see them, please? A. (Submitting documents to 
Mr. Nordlinger. ) 
Q. Now, in order to reach the accounting conclusions expressed 
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in these notes you had an assistant working with you. 

Is that correct? A. Yes. 

Q. And you and your assistant examined all the books and 
records of the Blustein Company that you felt were necessary in order 
to express the results contained on this piece of paper? A. No. 

Q. To what extent did you not examine books and records to 
reach the result expressed-- 

THE COURT: Wouldn't it be better to have what he did do? 

MR. NORDLINGER: Yes, your Honor, I suppose it would. 

BY MR, NORDLINGER: 

Q. What did you and your assistant do with the books and 
records of the Blustein Company that night? A. I called this a modi- 
fied balance sheet audit. That meant-- 

MR. NORDLINGER: I submit the answer is not responsive. 

572 MR. BULMAN: He is going to explain it. 

THE COURT: I think that is preliminary to it. 

MR. BULMAN: He is going to explain. 

THE WITNESS: That meant that I went in there and was physi- 
cally going to count the assets. In other words, it didn't matter to me 
whether the books showed we had twenty items, $20 petty cash or $50. 
Ali that mattered was what was physically there. 

We counted the petty cash fund. So we knew there was $70 
there and we put it down. We went down every physical asset and 

counted. That is why I calied it a modified balance sheet audit because 
I was not concerned how it got there or if it wasn't there. 




















I was only concerned with how many items was there and what re 
| was the dollar value of them. Because my client was buying X amount 
of assets for so many dollars, and I had to have the dollars on hand 
_ in value for the dollars he was paying. 
BY MR, NORDLINGER: 
Q. Now, what did you do about the purchases? A. I did noth- 
ing about the purchases, because the purchases are not a part of a 


_ balance sheet. I was only concerned with one item, what we owed that 








105 
moment, and purchases were not a problem. 
I only-- 


573 Q. Is it-- A. I only had to count up the-- 


MR, NORDLINGER: Now, your Honor, alll did was ask the 
witness what he did about the purchases. : 

MR, BULMAN: He said there were-- 

BY MR, NORDLINGER: 

Q. And is it your testimony that you did nothing about the pur- 
chases ? i 

MR, BULMAN: Justa moment. Justa moment, Mr. Wechsler. 

I think the witness should be allowed to answer the question. 

THE COURT: You asked? | 

MR, NORDLINGER: What he did about the purchases. 

MR. BULMAN: He is explaining what he did about them. 

THE COURT: What did you do, if anything, about the purchases? 

THE WITNESS: I have a sheet here which shows what I did about 
the purchases. : 

THE COURT: All right. | 

THE WITNESS: The books and records, as of November 30, 
1949, showed that there was $35, 227.83 owed. I accepted that figure 
without any examination. I then added the $8, 318. 72 purchases that 
had been made from December list to December 14th, making a total 


574 goods owed of $43,546.55. I then went to the check book and 





counted the checks which had paid off those purchases and arrived at 
net owed of $21, 155.99. 

Now, this means that this was a reasonable figure of the amount 
owed. This was not an examination of purchases. I was doing the best 
I could under trying circumstances, because if the bookkeeper has 
missed a purchase I would have had more accounts payable than I 
showed my client. : 

This was only a quick summary to see if under reasonable cir- 
cumstances there was this amount of money owed which was a deduction 
against the assets we were obtaining. Therefore, I say I did nothing 
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about the purchases. I was only examining the bills. 

Then I took these bills and checked them against the physical 
bills which were in the bills payable file that night and that is all I did. 

BY MR. NORDLINGER: 

Q. Did you look at any ledgers or books or anything? A. I 
did not. 

Q. You didn't look at any books at all? A. I did not. 

Q. Now, did you reflect--the books were there, were they not, 
and available to you to look at? A. It would have taken at least a 
month or two to look at the books and give a proper examination. We 

075 were counting assets. We were not doing an audit. 

Q. Now, Mr. Wechsler, what was your assistant doing that 
evening? A. Running these tapes and pulling and doing things like 
that for me. 

Q. He didn't look at any books? A. He looked at books. 

Q. What books did he look at? A. I don't know, but whether 
he looked at books and whether he had something of significance, there 
is not one piece of handwriting of his in this file. 

It is ali mine which I assembled. I did all the analysis. 

Q. Did you look at any books? A. I looked at the books neces- 
sary to give me the physical count of the assets. I did not look how the 
assets got there. 

Q. What books were they? A. I looked at the check book to 
see what checks we had paid amounting to twenty-two thousand-- 

Q. No, I asked you what books you looked at. A. I looked at 
all books necessary to give me primary data. Books are secondary 
data. They are not first evidence. The physical check-- 

576 THE COURT: No, the only question is what books, if any, you 
did look at. 

THE WITNESS: I looked at any books necessary-- 

THE COURT: No, "any" doesn't mean anything, sir. 

What books, if you recall, did you look at? 

THE WITNESS: I looked at the check book. 
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THE COURT: Allright, sir. What else? : 

THE WITNESS: I looked at it for check disbursements. I 
looked at the cash receipts of the bank deposits. I would say that I 
examined the journals of December to bring myself forward and used 
them as a guide, but I resorted primarily to basic data and not the 
bookkeeping records although I would look at other data. 

BY MR. NORDLINGER: | 

Q. Did you look at the general ledger? A. As a guide, yes. 

Q. Did you look at the general journal? A. I don't recall 
looking at the general journal. : 

Q. Did you look at the sales journal? A. I had to in order to 
determine the accounts receivable, which was another item of the 
physical count. | 

Q. Did you look at the accounts payable ledger? A. Yes, to 
determine what accounts payable were paid off since--to get the total, 
to get the total that was paid off during the month. | 

577 Q. Did you look at the accounts receivable ledger? A. Yes, 
as a guide. We worked-- 

Q. What other books did the corporation have besides-- 

A. Yes, but I didn't examine. I took from those figures to go forward 
and see how the primary data of the month was tying into those books. 

I didn't examine those books. I took those figures off the books. 

Q. So you did examine all the books that the corporation had 
and took the figures off of them but didn't examine into the accuracy 
of the figures? A. I didn't go back of December. — 

Q. Right. You took the books as they were and you examined 
all those books but made no attempt to verify by looking at the detail 
of all of these things, whether it was right or wrong? A. That is 
correct, I verified details only as the transactions of December af- 
fected them to see if they tied in. ! 

Q. Now, your assistant was helping you with this work? 

A. “That is correct. : 
Q. And all of the books of the corporation were available to you 
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and you consulted all of them that you thought were necessary, to the 
extent which you deemed necessary? A. That is correct. 
578 | Q. Now, as a result of that this rough balance sheet audit was 
prepared by you? A. That is correct. 

Q. Are these your figures? A. These are my figures. 

Q. And this was prepared by you that night? A. That is cor- 
rect. 

Q. With the assistance of the member of your staff who was 
also engaged in the same work? A. That is correct. 

Q. Now, on that night you stated your primary undertaking 
was to verify that there were $200, 000 worth of assets there. 

Is that correct? A. That is correct. 

. Q. Now, how about the liabilities of the company? A. I veri- 
fied them to the best extent possible. 

Q. Now, how much did the liabilities of the company amount 
to? A. As best that could be determined from the booxs and records 
and the available data that evening, the liabilities of that company 
amounted to $32, 205. 99. 

Q. Did you compute any income taxes that would be due for the 


year then current? 
579 MR. BULMAN: I object. 


MR. NORDLINGER: Among the liabilities for the operations 
up to that period? 
: MR, BULMAN: I object to that question. 

MR. NORDLINGER: On what ground? 

THE COURT: I would like to know what the question is pitched 


MR. NORDLINGER: He has got his liabilities listed on the 
balance sheet, and I asked him whether or not--or will ask him whether 
or not there are-- 

MR. BULMAN: Wait a minute. Let's go to the Bench on this. 

THE COURT: All right. 

(At the Bench:) 
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THE COURT: Isn't this the same situation that we have dealt 
with previously, Mr. Nordlinger? : 

MR. NORDLINGER: No, sir. 


THE COURT: In what particular does it differ? 

MR. NORDLINGER: Because we contend that at the time of 
the purchase of this business the purchasers were obligated to pay all 
of the liabilities of the company that then existed according to its books. 

He testified on direct that there were no income tax liabilities 
reflected by the books, and I am asking him now whether or not he in- 
cluded anything on the balance sheet for income tax liability. 

580 THE COURT: That is a different year, isn't it? 

MR. NORDLINGER: The same year. : 

THE COURT: I don't follow you. Tell me again. 

MR. NORDLINGER: This is the fiscal year commencing Febru- 
ary 1, 1949, and ending January 31, 1950. | 

THE COURT: That is right, sir. | 

MR. NORDLINGER: The business was purchased on Decem- 
ber 14, 1949, toward the end of that fiscal year. | 

THE COURT: All right. 

MR. NORDLINGER: These people purchased the stock of the 
company. | 

THE COURT: All right. ! 

MR. NORDLINGER: And when they purchased the stock of the 
company they purchased its assets subject to its liabilities shown by 
its books. 

THE COURT: Right. | 

MR, NORDLINGER: He computed the liabilities and I asked 
him whether or not among-- | 

THE COURT: For what year is that now? 

MR. NORDLINGER: That is the current year in which they 
purchased the business. 


THE COURT: Is that the return-- ) 
MR. NORDLINGER: The situation as it existed at that time. 
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981 THE COURT: And you are talking about the return made for 
the year what? 

MR. BULMAN: 1949. 

THE COURT: 1949? 

MR. NORDLINGER: Iam not talking about any tax return. I 
am talking about this balance sheet that he prepared on December 14, 
1949, in which he listed the assets and liabilities of his firm, and I 
asked him the question whether or not among those liabilities on the 
day they purchased it he included anything for income taxes. 

MR. BULMAN: What has that got to do with the issues in this 
case? 

THE COURT: I still don't see what it has got to do with it, sir. 

MR. NORDLINGER: I don't know--I am sorry. I feel inade- 
quate to explain it. 

THE COURT: Well, maybe I am inadequate to absorb it. 

MR. NORDLINGER: This is the fiscal year commencing 
February 1, 1949, and ending January 31, 1950. 

THE COURT: Right. 

MR. NORDLINGER: On December 14, 1949, when almost 
eleven months of the fiscal year had expired, the Sobels purchased 
the stock of the Blustein Company. 

At the time they purchased the stock of the Blustein Company 

582 they brought in this man and his staff to find out what the assets 
of the business were and what its liabilities were. 

Now, we want to show--I asked this man the question, whether 


A. 
he listed the assets, or, I think I did. In any case, he did list the A 
assets. I asked him whether he listed the liabilities and he said yes. ! 
And I asked him whether in that list of liabilities he included anything , 


for income tax for the current year in which they were doing business. 
THE COURT: I understand that, sir. Now, tell me why that 
is germane to what we have before us here. 
MR. NORDLINGER: It is germane because the income tax due 
for the fiscal year ended January 1--January 31, 1950, was an 
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obligation of the Sobels to pay. If they could avoid that income tax by 
throwing the income tax liability back to the 1948 year then they would 
be that much ahead in addition to which they would create a deficiency 
in taxes for the January 31, 1948 year, which would, under the con- 
tract, become the liability of Blustein if it were an honest deficiency. 

THE COURT: I will stand where I stood before. I think my 

original statement is proper, namely, that this is the same thing which 
we have previously passed upon. That is not the real issue in this 
case. 


583 Now, if you have anything else you want to put on the record to 


protect yourself you may do it. ! 

MR. NORDLINGER: I do, sir. And with the greatest defer- 
ence, I ask that your Honor perhaps would be, if your Honor feels so, 
more comfortable if I might ask that the jury be excused and that I 
argue it at some length. 

THE COURT: No, indeed, I think you have adequately protected 
yourself and that is the only part Iam concerned about. 

MR, NORDLINGER: Very well, sir. May I then amplify the 
statement in this respect: That one of our defenses in this case is that 
the plaintiffs are engaged in a scheme to defraud the defendants by 
shifting income tax liabilities for the year ended January 31, 1950, to 
the prior year ended January 31, 1948, and that in order to establish 
that there was a scheme to defraud conceived by the plaintiff and 
actually put into effect by the plaintiff it is essential to establish that 
the income tax liabilities for the 1950 year were known at the time 
that the business was purchased, in effect within reasonable bounds, 
and that the plaintiffs postponed the filing of an income tax return to 
reflect those liabilities. 

THE COURT: Aren't you getting to something else now, sir? 
Hadn't we better deal with that feature when we reach it? | 

584 I think what you have said, Mr. Nordlinger, has been hereto- 
fore stated fully by you and I attempted at the time we dealt with it 
before to state to you what I conceived the issues in this case to be, 
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and without repeating, as you have repeated in substance what you have 
heretofore said, I will refer back to where we dealt with the original 
subject. 

I don't think it is germane to what we have here. 

(End of Bench conference. ) 

BY MR, NORDLINGER: 

Q. Now, Mr. Wechsler, in this balance sheet which you pre- 
pared you listed an inventory of how much? A. $100,000. 

THE COURT: Keep your voice up now, please. 

THE WITNESS: $100,000, approximately. 

THE COURT: All right. 

BY MR. NORDLINGER: 

Q. Now, how much were the bonds and cash on hand on that 
balance sheet? A. The Bank of Commerce and Savings' regular ac- 
count, $30,604.52; special account, $342.49; making a total of 
$30, 947.01. 

Bonds: United States Government, $25,544; accrued interest, 
receivable, $350. 63; total, $25, 894. 63. 

| Q. Then the total of the other assets, including accounts re- 
ceivable and deferred assets--or, perhaps, I will withdraw that ques- 
585 tion and ask you this: 

You have an amount on there for accounts receivable? A. Yes. 
We calculated the amounts of the accounts receivable on hand that 
night: $57, 965. 76. 

Q. Now, will you simply count the number of items in the de- 
ferred assets accounts which you included? Just count the number 
without saying what they are. A. Four. 

Q. Four items and how much did they amount to? A. Well, 
those were picked from the books and we wrote off $400. We just took 
a book figure there and wrote off $400 as being used up, making a total 
of $1, 058. 64. 

Q. Now, among the assets you also included how many other 
miscellaneous items just by number, without reading them? A. Four 
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little items. 

Q. And they came to how much? A. $1, 920. 71. 

Q. And the total assets that you computed came to how much? 
A. The total gross assets, before deduction of liabilities, came to 
$220, 498. 26. 

MR, NORDLINGER: If your Honor — may I have this 
balance sheet extracted from the accountant's file and marked Defend- 


586 ant's Exhibit for identification whatever number it is? 


THE COURT: I don't know that you ought to extract it from his 
file. , 1 

MR, NORDLINGER: Well, I will handle it as your Honor directs. 

THE COURT: Let me suggest that that page | be marked and if it 
becomes necessary we certainly can have a photostat made of it or 
something, can't we? 

MR. NORDLINGER: Yes, your Honor. 

THE COURT: Suppose you let the Clerk mark the particular 
page. Iam going to ask you to come to the Bench, gentlemen. Let's 
do that first though. | 

That will be Defendant's Exhibit, Mr. Noralinger, what? 

THE DEPUTY CLERK: No. 23. 


(Thereupon a — identified as 
a Balance Sheet was marked by the 
Deputy Clerk as Defendant's Exhi- 
bit No, 23 for sic malas 


| 





(At the Bench:) 

THE COURT: Mr. Nordlinger, I can't anticipate what you are 
going to do from here, but if what you have done immediately before 
this is indicative, aren't we getting back to the same thing we have 
previously passed upon; namely, that you are getting into the question 
of whether the physical assets are worth the price paid as distinguished 


587 from determining whether or not there was a violation of the 





specifics of the contract in question? 
MR, NORDLINGER: Well, I didn't think so, but if your Honor 
does I will drop that line of inquiry. | 


| 
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THE COURT: I can't anticipate what you are going to say but I 
can see no other purpose to it. Now, I think the real and simple issue 
here is whether or not the contract has been violated insofar as I be- 
lieve Paragraph 2-A, relating to-- 

MR. NORDLINGER: Yes, I understand what your Honor means. 

THE COURT: All right. So if you are going beyond that my 
ruling is the same and you are again protected on the record. 

MR. NORDLINGER: Well, may I say this to save time? 

THE COURT: Yes, certainly. : 

MR. NORDLINGER: Is your Honor foreclosing me from asking 
him about the January 31, 1950, income tax return? 

THE COURT: I had rather not answer you in blank-- 

MR, NORDLINGER: Iam sorry. 

THE COURT: --because let me say this to you: I have indi- 
cated te you previously in connection with one of these matters that 
where you have facts in there which constitute a test as to what is 
true as to the value placed on the article, if he has, or his representa- 


588 tives have, at any other place shown something which to your 


judgment indicates the contrary, I think you have a perfect right to 
show that but not income tax-- 

MR. NORDLINGER:: Your Honor, I may say to your Honor that 
we have some detailed mathematical computations which indicate the 
necessity for the use of the income tax return for the year ended 
January 31, 1950, '51, and ‘52, in relation to the prior years, '48 
and ‘49, which establish beyond any mathematical doubt that what 
these people did is impossible. 

THE COURT: My ruling is clear then? 

MR, NORDLINGER: That I may use it for that purpose? 

THE COURT: No, sir. It is clear that you may not do it and 
we have spelled that out on this record repeatedly. 

MR. NORDLINGER: You say-- 

THE COURT: No, don't let's debate that any longer. You sat- 
isfied me that you are using it for the purpose of showing that these 
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people committed fraud by manipulating income taxes. 

I have attempted to indicate to you that that is not the issue 
in this case and, therefore, if you make use of it for that purpose I 
am holding that it is not admissible. ! 

MR. NORDLINGER: Your Honor has ruled and I intend to defer 
to your Honor's ruling, but to show that the value they placed on the 

989 1948 inventory was wrong. 

THE COURT: All we are doing is repeating. I think we didn't 
go beyond '50 because I held it to be remote but if you show that in '50 
they made a return which reflects a price at variance with what they 
claim to be the true price you certainly have a right, but I don't think 
we will go beyond the year, 1950, because, as I oo said, it is 
remote. : 

+ MR, NORDLINGER: I hope your Honor will defer your ruling 
on that. | 

THE COURT: I have already done it. : 

MR, NORDLINGER: On the question we are on, percentages, 
now. He said in his direct something about an 18.8 gross profit ratio, 
and I am going to establish beyond any doubt by these figures that the 
use of the inventory figures that the plaintiffs used for the year ending 
January 31, 1948, makes a gross profit ratio of 28 per cent. 

THE COURT: You are talking about '48. You are talking about 
48. We haven't ruled out '48. : 

MR. NORDLINGER: I have to prove that what he said was 
right, that the gross profits ratio for this business is from 17 or 18.8 
and by these methods they have put this January 31, '48, up to 28. 

THE COURT: All right, sir. I think we understand one another 
clearly, that what you are doing, Mr. Nordlinger, is doing indirectly 

590 that which I have said you can't do directly. : 

MR, NORDLINGER: I don't mean to do it. 

THE COURT: Well, you may not but that is my understanding 
of it and I will try to stand on what I did rule, and I think you are pro- 
tected. | 
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MR. NORDLINGER: I don't want to ask him any questions that 
your Honor doesn't want me to ask. 

THE COURT: Mr. Nordlinger, I know you favorably and let me 
say this to you: I am putting nothing to you; so don't be disturbed about 
that. 
| MR. NORDLINGER: All right. 

(End of Bench conference. ) 

BY MR, NORDLINGER: 

Q. Now, Mr. Wechsler, following the purchase of the business 
on December 14, 1949, the income tax return for the corporation was 
due April 15, 1950. 

Is that correct? A. That is correct. 

Q. Now, when were you first apprised of the taking of a physi- 
cal inventory, by count, of the Blustein Company by the Sobels?’ A. In 
January I believe they took a physical inventory by count of the Decem- 
ber 31, 1949, inventory. 

Q. Now, at that time do you have any records to show-- 

591 MR. NORDLINGER: I got lost along here somewhere. I won- 
der if I may be informed whether or not that balance sheet was marked 
a Defendant's number? 

THE COURT: No. 23, sir. 

THE DEPUTY CLERK; No. 23. ¥ 

MR, NORDLINGER: No. 23. 

BY MR. NORDLINGER: 

Q. Do you have any records to show what the amount of inven- 
tory, December 31, 1949, came to? A. The physical inventory? a 

Q. Yes, sir. A. Ido. $77,784. 22. 
Q. Now, there-- 

THE COURT: Twenty-two? 

THE WITNESS: Twenty-two cents. 
THE COURT: Thank you. 

BY MR. NORDLINGER: 


Q. Did you prepare a monthly balance sheet and profit and loss 














| 
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statement for the Blustein Company for the period ending December 31, 
1949? A. I prepared, I believe, a monthly statement based on-- 
interim, for the interim period without using that physical because the 
physical came to me after the other one was prepared and we used the 
gross profit percentages, as I recall. 

592 Q. Do you have a copy of that interim statement? A. Yes. 

Q. Did you make a typewritten copy of it? A. Not that I re- 
call because I have no copy of it here. This was just for thinking pur- 
poses only. I was using gross profit percentages. : 

Q. And how much inventory--well, you say you didn't have the 
actual physical inventory at that time? A. No, I don't. 

Q. Now, did you prepare a balance sheet for the Blustein Com- 
pany as of January 31, 1950? A. Using what inventory? 

Q. Well, any inventory. A. No, I didn't. : 

Q. You did not? A. Not that I recall. I prepared a tentative 
return which had an inventory in it but not one at that time. 

THE COURT: Mr. Nordlinger, excuse me, but if this is con- 
venient the reporter asks that we take a recess if this is convenient 
for you. | 

MR. NORDLINGER: Yes, indeed. : 

THE COURT: We will recess for five minutes. 

(Thereupon there was a recess following which this then 
occurred:) | 

593 BY MR. NORDLINGER: | 

Q. Now, I believe you testified just before--if it please the 
Court--I believe you testified just before the recess that you did not, 
according to your recollection, prepare a balance sheet for the period 
ending January 31, 1950, until the income tax return was prepared. 

A. I just don't have it in the file here. My files--that is why I don't 
recall. | 
Q. Well, I hand you Defendant's Exhibits No. 9-A and 9-B, 
for identification, and ask you if that refreshes your recollection? 
A. Yes. That was--well now, we had this--that was prepared by us. 
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Q. You prepared that? A. Oh, sure. 

, Q. How long a period after January 31, 1950, did you prepare 
that balance sheet? A. It would have been, I assume, in the natural 
course of events, this balance sheet would have been prepared some- 
time within forty-five to sixty days after January 31. 

Q. And was the opening inventory of February 1--was the 
closing inventory of January 31, 1950, shown on that balance sheet? 
A. $75,067. 62. 

Q. Now, that is a different figure than the physical inventory 

594 which you testified had been given to you by the Sobels on De- 
cember 31, 1949? A. Yes. It was a small adjustment from that 
figure that I--that we have in the file. There is $304.57. 

Q. No, there is several thousand. Iam not-- A. No, itis 
only $300, 

Q. Did you adjust the inventory January-- A. The inventory 
there which is used is $75,067.62. The correct inventory of that year 
is $74, 762. 61. 

Q. Well now, that is not the same figure that is on the Decem- 
ber 31, 1949, inventory for the period ending a month previously, is 
it? A. No, it wouldn't be. 

Q. Because you had to make some computations, is that cor- 
rect, from the inventory figure of December 31, 1949, to reach the 
conclusion that on January 31, 1950, a certain different amount of 
inventory was on hand? A. We would have to add the purchases and 
deduct the cost of sales. 

Q. And you did that in your office? A. No. It was done--what 
we did was we got the figures and the sheets and mechanically checked 
it out, and made the additions and deductions. 

Q. What I am getting at is the inventory of December 31, 1949, 
is the physical inventory, and there was no further physical inventory 

595 taken on January 31, 1950. You only adjusted for purchases and 


sales to reach the latter figure? A. I believe that is correct. 
Q. Now, Plaintiff's Exhibit No. 5, is the physical inventory of 








vs | 
— the Blustein Company for the period ending December 31, 1949, from 


-_ * which the computations of inventory on hand January | 31, 1950, were 
° arrived at? A. That is correct. 


Q. And the only physical inventory taken by the Blustein Com- 
pany for that period was taken on December 31st or as of that date, 
December 31, 1949. 





q Is that correct? A. As far asI recall, that is correct. 
3 Q. As far as you recall, that is correct. | 
W Now, at the time you prepared the balance sheet, which is 
o> Defendant's, for identification, 9-A, and the profit and loss statement, 


Defendant's for identification No. 9-B, for the period ending January 
31, 1950, there came to your attention that according to your computa- 
tion the Blustein Company for that year ending January 31, 1950, had 


E earned how much profit? A. I had a balancing profit on $46, 000 but 
I didn't accrue any tax liability because I knew from the gross profit 
e figure that that profit was wrong. : 
a It was a profit to balance out the net worth, — it was not a 
| 596 profit that was subject to an accrual of tax liability. 
Q. Well now, how much profit would be right? 
MR, BULMAN: I object. 
THE COURT: What makes that material, Mr. Nordlinger ? 
— Suppose you come to the Bench. : 
a (At the Bench:) | 
+ MR. NORDLINGER: I apologize for — that question, your 
| Honor, because it is one of those which you ruled against me on. 
: THE COURT: All right. We are bound to do that and I know 
ue you are not intending to. | 
* (End of Bench conference.) 
J THE COURT: I understand that the question has been with- 
drawn. | | 
* MR, NORDLINGER: Not withdrawn but I understand it is sus- 
tained. ; 





THE COURT: If you did intend to ask it I rule that is is not 
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proper. 

BY MR, NORDLINGER: 

Q. Now, in any case, the amount of profit shown by this bal- 
ance sheet alarmed you? A. No, it didn't. 

Q. Well, what did itdo?, A. My clients needed a statement 
for credit purposes. I had to get a statement out. This obviously 

597 didn't alarm me because I didn't accrue any tax on it. It was just 
a profit to balance out. 

Q. You weren't concerned about it? A. I was concerned ina 
different direction. I knew that the profit was erroneous. 

Q. So even though the profit was erroneous you weren't con- 
cerned about that fact? A. I indicated my lack of concern by not 
accruing any accrued federal income taxes. 

Q. Then what did you do? 

MR, BULMAN: Your Honor, I object to that question. What 
has this got to do with the issues in the case--what he did? A general 
question. 

| THE COURT: Can't you particularize? 

MR. NORDLINGER: Oh, it is most material because under the 
terms of this contract-- 

MR. BULMAN: Wait a minute. Just ask the questions and I 
will object. 

THE COURT: All right. Put a specific question. 

MR, NORDLINGER: I did. I asked him what he did. 

THE COURT: What he did as to what, sir? 

MR, NORDLINGER: As to the books of account of the Blustein 
Company. 

MR, BULMAN: I object to that. That has no relevancy. 


598 THE COURT: Suppose you come to the Bench. I am losing you 
again, Mr. Nordlinger. 
(At the Bench:) 


THE COURT: I don't know what you are trying to do, sir. 
MR. NORDLINGER: What I am trying to do, your Honor, is to 
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show, which is a fact, according to the previous testimony that we have 
had here from Sobel that nobody got in touch with Blustein about this-- 
nobody gave him any notice. 

THE COURT: You are not asking those questions? You cer- 
tainly have a right to ask him those things. ! 

MR. BULMAN: Certainly. | 

THE COURT: But that isn't what I understand * your ques- 
tion: "What did you do?" He could have done anything, you see, 

MR. NORDLINGER: Well, may I ask him, your Honor, what 
figure he directed to be put into the books of account of the Blustein 
Company as of that date on its ledger? : 

MR. BULMAN: I object to that. It has nothing to do with it. 

THE COURT: I don't see what we are — Mr. Nordlinger. 

If you want to ask him-- 

MR, NORDLINGER: I think it directly attacks his credibility, 

your Honor. Here is a witness who has made some statements in this 
599 court and is going to make some more, and I want to show, with 


your Honor's permission, that he made false entries in the books of 
account or directed them to be made; that he made false entries in the 
1950 income tax return, knowing them to be false, and permitted his 
clients to sign them and that he didn't notify Blustein of what he was 
doing or anything about it. : 

THE COURT: We are going into a lot of other things, sir. 

MR. BULMAN: Let's assume that he did all of that. What has 


that got to do with the issues? 

MR. NORDLINGER: It attacks his credibility. 

THE COURT: You are talking about attacking his credibility. 
You attack credibility along the line which is material to the issues. 

You wouldn't do it as to collateral and remote things. That is 
the only thing that I have in mind. If you intend to ask him whether he 
advised Mr. Blustein or Mr. Caplan or Mr. Kamerow, or whoever it 
was, in connection with these matters, I certainly think you have a 
perfect right to do that but I have tried to indicate to you, 
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Mr. Nordlinger, that assuming-- 
MR. NORDLINGER: All right, sir. 
THE COURT: Let's assume that you are correct and that you 
could show that, in fact, these people were manipulating their books 
600 so as to get a more favorable tax return than they are war- 
ranted in getting at the hands of the United States Government, that is 


not material to the issue here. 

MR. NORDLINGER: Even though it is at Blustein's expense? 

MR. BULMAN: Certainly. 

THE COURT: Even though it is at Blustein's expense it 
wouldn't make a particle difference. 

MR. NORDLINGER: Yes, it would. That is what I have been 
trying to tell your Honor about and I haven't done it very well. 

THE COURT: No, sir. In other words, if you can break down 
what they actually paid and show that it wasn't a proper tax that is one 
thing, but what I understand the issue to be, and I have attempted to 
say this a number of times: Here we have this contract which is not 
for the sale of the physical assets of the corporation but it is for the 
sale of the stock, common and preferred, with the specific provision 
to the effect and Iam referring to what you-- 

MR, NORDLINGER: 2-A. 

THE COURT: Yes, sir. Paragraph 2-A, and I think that is the 
issue for us to deal with and only. 

Now, if there has been a breach of this contract even though 
somebody else has done Something wrong, that doesn't prohibit them 

601 from recovery on the contract. 

MR, NORDLINGER: Yes, sir, but to help us establish that 
there wasn't a breach we are trying to show your Honor that the tax 
liability for the fiscal year, and it directly attacks the credibility of 
the witness, in addition, the tax liability for the current year which 
was the obligation of the Sobels was shifted back to Blustein. 

THE COURT: So what? 

MR. NORDLINGER: So if they owed the tax for the current 
year, if they owed the tax for the current year or some part of it or a 
substantial part, and by these machinations threw it back to the year : 
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‘48 and made it look like a liability of Blustein, I conceive that to be 

a defense. ! 

I may be wrong but I don't see how it could possibly be wrong. 
Your Honor is foreclosing us from one of our pleaded defenses. 

MR, BULMAN: Your Honor, let's assume that the United States 
Government walked in ab initio, and let's assume that what they did in 
assessing this thing was completely wrong. Under the terms of that 
contract if the Sobels were paid $20, 000--that contract says that "we 
are going to pay you”. | 

MR. NORDLINGER: It doesn't if they shift the liability from 
what they owe to-- ! 
MR. BULMAN: No, it has no reservation. 

602 THE COURT: Now, to particularize further, I think there is a 
refinement of what we have been talking about that these books of ac- 
count of Blustein include an accurate and complete record of all pres- 
ent liabilities of said corporation, absolute and contingent, for income 
tax purposes. | 

MR. NORDLINGER: Right. And one of the contingent liabili- 
ties, your Honor, was the tax for the then current year. 

MR. BULMAN: No. | 

MR. NORDLINGER: And that contingent liability is reflected 
by these books on account of the figures that were available and known, 
and if they knock off that contingent liability reflected by the books and 

J wipe out that contingent liability and make it an absolute liability for 
some prior year then they are getting out from under their contingent 
liability and making it an absolute liability not shown by the books. 

THE COURT: Mr. Nordlinger, I can't agree with you because 
it is dual in character. It says absolute and contingent. 

MR, NORDLINGER: But the books we say show a contingent 
liability for the current year. 

THE COURT: All right. If you say the — do shov it you 
certainly have a right to show-- : 

sos MR, NORDLINGER: That is what I am trying to do. 
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THE COURT: But you are not showing it that way, no, sir, at 
all, You are asking him what he has done. 

I think we have covered it and I think we had better leave it 
where it is. 

(End of Bench conference. ) 

BY MR. NORDLINGER: 

Q. Now, there came atime, Mr. Wechsler, following your 
preparation of this balance sheet, Defendant's Exhibit 9-A, and profit 
and loss statement, Defendant's Exhibit 9-B, when you had to file the 
income tax return for the Blustein Company for the year ended Janu- 
ary 31, 1950. 

Correct? That was April 15, 1950. 

Now, up to that time had you personally notified Mr. Blustein 
concerning your confusion over these figures, the amount of profit 
shown that you had computed? A. Up to that point, I did not know the 
answer to the problem because I had-- 

| Q. Now, sir, if you will pardon me: Did you notify Mr. Blu- 
stein between January 31, 1950, and April 15, 1950, when you had to 
file the income tax return? A. Not that I recall. 

Q. Well, is it your testimony that you don't remember whether 
you got in touch with him or that you didn't? 

604 MR, BULMAN: The witness has answered that he doesn't re- 
call. 

THE COURT: I think that is about all he can say, isn't it, Mr. 
Nordlinger? 

THE WITNESS: I just don't recall. 

BY MR. NORDLINGER: 

Q. You don't recall whether you communicated with him? 

A. That is correct. 

Q. Now, do you recali a time when an inventory book purport- 
ing to be for the year ended January 31, 1948, was delivered to you by 
the Sobels? A. Yes, I do recall that. 

! Q. Now, had you had any--did you have any conversation with 
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the Sobels about that inventory book after you first saw it? A. Yes, 
I had--after I was delivered the inventory book I had some conversa- 
tion with the Sobels. | 
Q. When did they first show you the inventory book, if you 

remember? A. AsI recall, it was either beginning at June, end of 
May, somewhere around there because I wrote for a second extension 
to Internal Revenue on May 25th, asking for a thirty-day extension 
again. : 
And I wouldn't--and I couldn't--I didn't know what to do about 

the problem. So I have a feeling that I didn't see it until sometime in 
605 June. | 

Q. Now, when you wrote the extension, reqhest for extension, 
in May or May the 25th, 1950, had you communicated with Mr. Blu- 
stein up to that time? A. No, not that I recall. | 

Q. Now, after you got this inventory how long a period of time 
elapsed before you computed what you considered to be the amount of 
inventory on hand January 31, 1948? A. A short time. 

Q. Well, would you say it was a week or two weeks? A. A 
short time, because once having obtained that and having been--I re- 
member at that time I think the Sobels moved to their new offices and 
since they couldn't find the January 31, '48 inventory which was the 
one I was looking for most specifically to see the tie-up--they couldn't 
find that, but using that inventory I had a pretty gopa picture of what 
the problem was. 

And I notified the Sobels that I believed’ that there was a tax 
deficiency owing for the year ending January 31, 1948. 

Q. Now, what was the basis for that belief? A. An erroneous 
reporting of the inventory of January 31, '48, based upon my examina- 
tion of the inventory sheets of the Blustein Corporation of January 31, 
1948, | 

Q. Right. After you discussed that with — did you prepare 
606 a study reflecting your findings? A. I did, 
Q. I show you Defendant's Exhibit No, 4 for identification and 
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ask you whether that is the study which you prepared? A. Yes, that 


is. 


Q. Now, in order to prepare this study you had to have a re- 


valuation of the January 31, 1948, inventory. 

Is that correct? A. No, I had to have the January 31, 1948 inven- 
tory not to revalue it but to put the correct figure down. 

Q. Well, you had to have mathematical computations made to 
indicate that the January 31, 1948, inventory was totalled by the Blu- 
stein Company at a figure less than its actual value? A. That is cor- 
rect. 

Q. Now, where did you get the information that the mathemati- 
cal total of the January 31, 1948, inventory was too low? A. When 
I--when Mr. Sobel gave me the physical inventory count of January 31, 
‘48 all we had to do was take the code which had been given to us by 
Mr. Blustein. He even told me about it the night of December the 14th. 
Mechanically check the inventory out and we arrived at a new inventory 
figure of sale price. 

607 Q. In other words, your January 31, 1948, inventory total that 
you found to be on hand in place of the figure that the Blustein Company 
had reported was computed by a simple mathematical formula of drop- 
ping the 9 off of the tags on each article and dividing the price left 
there by two? A. That is correct. 

Q. So that all of the figures, all of the total valuation of the 
January 31, 1948, inventory is a mathematical--is the application of 
the mathematical formula of dropping the 9, multiplying the remainder 
of the price by two and reaching a total? A. No. One thing in addition 
to that, -- 

Q. Well now, just a minute. A. No,-- 

Q. Is that the total, the figures-- 

THE COURT: You have asked him the question. You ought to 
let him finish. 

THE WITNESS: No. Once having arrived at the figure of 
$135, 000--just because there was a figure I wanted to now check, and 
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I checked--I spot-checked with Mr. Sobel what these items were and 
what they really sold for, and was this a real retail selling price or 
was this over-valued, under-valued, and we came to the conclusion 
this was fairly representative and fairly reasonable and made in a 
conservative manner. 
608 BY MR. NORDLINGER: 

Q. Now, did you make any effort--I will withdraw that ques- 
tion. 

First you computed the mathematical total by dropping the 9 
and dividing by two, and that was $135,000? A. That is correct. 

Q. Then you looked it all over with Mr. Sobel and you came 
to the conclusion that the application of that mathematical formula was 
a proper and fair way to value the inventory because you checked it. 

Correct? A. Because the items, after applying the formula, 
were obviously the prices that would have been used. 

Q. Isee. Now, did you make any attempt to check the Janu- 
ary 31, 1948, inventory against the Sobel's own inventory of Decem- 
ber 31, 1949, for prices? A. That would have no relationship. 

Q. The same article? A. We checked this inventory of Janu- 
ary 31, '48, against what Blustein Corporation sold in 1949 to cus- 
tomers. But what Sobel did a year later in another corporation with 
a different situation has no correlation. That would be stupid. 

Q. You mean with respect to standard lines, bearing the same 
price tags, that the fact that Mr. Sobel put the same price tags on his 

609 merchandise that Mr. Blustein had put on his and took them up 
at approximately the same figure in 1949 that Blustein had taken them 
up in 1948 has no relationship to the problem? A. Mr. Nordlinger, 

I didn't do that. I checked the Blustein inventory against Blustein's 
sales in the year--I checked the January 31, 1948 inventory against 
the sales; test-checked them in the year 1948 to see if this was a 
reasonable price. 

I am not concerned what it was in Blustein | in *49 or in Sobel 
in '49 and '50. I was checking this particular inventory correlating it 
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against a correlation of what actually happened. I was seeking truth-- 
not theory. 

Q. Well, in seeking truth--not theory, I just want to be clear 
about your testimony. 

That the figure January 31, 1948, bearing a tag and a keystone 
price is not to be compared, according to your testimony, with the 
prices at which the Sobels took those same items up on December 31, 
1949; is that correct? A. Mr. Nordlinger, I did not say that. That is 
your conclusion and not my conclusion. I just didn't check it that way. 

Q. Well, what you did now, so we are clear, -- 

MR. BULMAN: Just a moment. If the witness has answered 
he didn't check it then any question based upon that premise-- 

610 THE COURT: I can't anticipate his question, Mr. Bulman. 

MR. BULMAN: Sir? 

THE COURT: He said he didn't check, but I can't anticipate 
what Mr. Nordlinger is going to say now. 

MR, BULMAN: Go ahead. 

BY MR, NORDLINGER: 

Q. Now, you are not an expert in the jewelry business, are 
you, or are you? A. Iam an expert in financial figures. 

Q. I think you are, sir. 

Now, Mr. Wechsler, after computing the January 31, 1948, 
inventory by dropping the 9 and dividing by two and then by test- 
checking, satisfying yourself that you had come up with the proper 
figure by that method, then you made a computation called this amended 
tax computation, Defendant's Exhibit 4. 

Correct? A. MaylI see it, please? 

Q. (Submitting a document to the witness.) A. Oh, yes. 

Q. Now, up to this time had you notified Mr. Blustein? A. I 
think around that time we notified Mr, Blustein. 

Q. Well, what do you mean by "around that time"? A. Well, 

611 there would be no sense in notifying Mr. Blustein until we had 
something to discuss with him, until I had that and was sure of the 


: 129 
grounds and sure that we had a problem in 1948. 

To notify Mr. Blustein before then would be — and 
ill- mannered, | 

Q. So up to that point you hadn't notified Blustein at all? 
A. AsTrecall, I didn't notify him up to that time. | : 

Q. You didn't notify him when you found the inventory and 
you didn't notify him until after you prepared the study. 

Then you called him up? A. I notified him as soon as it was 
reasonable under the circumstances. : 

Q. As soon as you considered it to be reasonable under the 
circumstances? | 

You didn't notify him when you got the computations showing 
that inventory value to be $135, 000 against its $39, 000 or $40, 000? 

A. I notified him, I would say, so shortly afterwards--as soon as we 
had all the data to present to the man. 3 

Q. Isee. Now, is it your testimony that you computed the 
$135,000 or did the Sobels do it? A. The Sobels checked-computed 
the inventory out and I analyzed it and test- checked it completely. 

612 Q. Then it was the Sobels who prepared that list of inventory 
values and you checked them? A. I checked every item. 

Q. But you checked the mathematical extensions? A. That is 
correct and then test-checked the valuations and items at random so 
that I could be sure that they had used proper figures. 

Q. Do you know who prepared it in this--which one of the 
Sobels prepared it? 

MR, BULMAN: Prepared what? 3 

THE WITNESS: Prepared what? : 

BY MR, NORDLINGER: 

Q. The list of inventory revaluations. 

MR, BULMAN: You mean the tapes? ! 

THE WITNESS: There was no inventory revaluation, Mr. Nord- 
linger. We checked out mechanically and financially the inventory of 
the Blustein Corporation of January 31, 1948, which was there and 
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prepared by the Blustein Corporation before we were there, 

We just did a job of adding it up, mechanically checking it, and 
then seeing if their thinking was correct; that they knew what they were 
doing, and we found that that inventory was correct. 

They checked it completely because they are very familiar with the 
jewelry business and I checked over them to make sure that they made 

613 no mistakes. 

BY MR, NORDLINGER: 

Q. Now,-- 

THE COURT: By "they" you mean the Sobels? 

THE WITNESS: Yes, the Sobels. 

BY MR, NORDLINGER: 

Q. Now, when you say "they" who are you talking about? A. The 
Sobels and their staff, whoever was working under their direction. 

Q. Well, you don't know who did it for them? A. Iam quite 
sure that whoever did it were completely under the direction of 
Mr. Eugene Sobel, who personally supervised this matter, because 
I told him that this was a very important thing; that he had to watch 
it personally. 

Q. All right. So then you got the $135, 000 figure and you pre- 
pared your study and you got ahold of Mr. Blustein about the end of 
June. 





Is that correct? A. Sometime around there, 

Q. And following your first conversation with Mr. Blustein, 
I ask you whether you did have a conference with Mr. Blustein on 
Saturday morning at your office at 1010 Vermont Avenue on the day 
before or on the day after or two days after you moved into that office, a 
about ten o'clock in the morning on a Saturday morning? A. I don't 

614 recall it as soon as that. I recall it about, within a couple of 

weeks. | | 

Q. You mean you called him one day and it took him a couple 
of weeks to come to see you? 

MR. BULMAN: He said he fixes the time, your Honor, as 
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within a couple of weeks after he moved in. 

THE WITNESS: I recall moving in--I recall having the confer- 
ence with Mr. Blustein in the latter part of June and--or early part of 
July, 

MR. NORDLINGER: 

Q. Yes, sir. And was that ona — morning at your 
office? A. I seem to recall that. With everyone there. 

Q. Mr. Blustein came to see you by himself. 

Is that correct? A. I don't recall any such visit. 

Q. You don't recall any visit from Mr. Blustein at which he 
visited you by himself? A. No. I recall visits from his counsel and 
I recall visits--a visit with everybody there, but I don't recall a visit 
with Mr. Blustein by himself. ! 

Q. Well, do you deny that it occurred? A. I just don't recall 
any visit. 


Q. You don't deny it. You just don't — 


MR. BULMAN: I object to that, your Honor. He says he 

doesn't remember. | 

THE COURT: He said he doesn't recall. 

BY MR. NORDLINGER: | 

Q. Do you remember at your office on the Saturday morning 
in question at which Mr. Blustein and you hada conversation that 
you asked Mr. Blustein whether or not he would pay $12, 000 to get out 
of this? A. I didn't-- 

MR. BULMAN: Just a moment. I i ic ‘What relevance 
does this have? 

THE COURT: I don't see it either. | 

MR, NORDLINGER: Well, in the first place, if your Honor 
please, -- 

MR, BULMAN: Just a moment. Let's got ito the Bench. 

MR, NORDLINGER: --I want to impeach-- 

THE COURT: We have dealt with imprechinent, 

(At the Bench:) 
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THE COURT: But on collateral subjects you do not impeach, 
as I understand the law, sir. 

MR, NORDLINGER: Your Honor, I want to show that the con- 
versations that occurred between Blustein and Wechsler were all part 
of Mr. Wechsler's purpose in the use of the information and that all 
of those things led up to what he did do, in fact. 

THE COURT: We are back where we started and my ruling is 

616 is the same. 

(End of Bench conference. ) 

BY MR. NORDLINGER: 

Q. Now, Mr. Wechsler, did there come a time when Mr. Mii- 
ton Baldinger was referred to you as Mr. Blustein's lawyer in this 
transaction? A. Yes. 

Q. And how many conferences did you have with Mr. Baldinger, 
if you remember? A. I recall vaguely two. 

Q. And then on or about the 6th of July 1950 did there come a 
time when Mr. Baldinger and Mr. Blustein came to your office as you 
testified earlier on direct and you had some conversations concerning 
these matters? A. I did. 

Q. Now, this was about a week, was it, if you remember, after 
your first call to Mr. Blustein? A. No. 

Q. How much longer a time was it? A. Since Mr. Baldinger 
and I had several conferences before that, it would have been about 
two weeks--two to three weeks--about two and a half or three weeks 
after our first conference. 

I wouldn't assume we were just doing everything every day we 
were meeting--I mean, there was no--I just don't think it was that 

617 soon. 

Q. Well, it wasn't too much longer after that, was it? A. No, 
I would say that we probably got in touch around the 15th of June, or 
give or take a week, with Blustein and had the conferences after that. 

It was the 4th of July weekend coming before then, so I don't 
think we got together around that time. | 
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Q. Is it your testimony that you didn't meet on the 6th of 
July or don't you remember about it? A. It seems to me that that 
was around that time. I don't know whether it was the 6th, give-- 
maybe it was the 13th and maybe it was the Ist. : 

I don't know. But it was around that time. 

Q. Now, at that conference did you show Mr. Blustein the 
papers, this book, of the January 31, 1948 inventony? A. We showed 
him the study. 

Q. I didn't ask you that,sir. I asked you if you showed him the 
book? A. That I don't recall. : 

Q. Did you show him the sheets? A. I don't recall whether we 
did or not. : 

Q. Well, you were handling this matter for the Sobels, were 
you not? 

MR. BULMAN: I object to that, your Honor. 

MR. NORDLINGER: Well, -- 

618 THE COURT: Wasn't he handling it? 

MR. BULMAN: He admitted that. | 

THE COURT: Well, I think the answer is still yes. 

MR. BULMAN: I don't object to the question but the manner 
of the question. 

All right. I withdraw the objection. i 

THE COURT: I didn't get any significance from the manner. 
We will treat it, ladies and gentlemen, as justa naked question. 

You were handling it at least in part, weren't you? 

THE WITNESS: Yes, I was handling it. 

BY MR, NORDLINGER: : 

Q. In fact, you were handling the whole thing? A. That is 
correct. : 

Q. And you didn't question or didn't show * Blustein the 
inventory? | 

MR, BULMAN: He didn't say that, Your Honor. He said he 

doesn't remember showing it to him. 
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MR. NORDLINGER: Right. 

BY MR. NORDLINGER: 

Q. Now, did Mr. Baldinger at that conference--I will with- 
draw that. 
| Did you show Mr. Baldinger--I will withdraw that question. 

Did you show Mr. Blustein Defendant's Exhibit for identifica- 

619 tion No. 4, consisting of your study? A. At that conference? 

Q. Yes. A. I believe we did. 

Q. Well, when you say "I believe we did" to whom are you re- 
ferring? A. I believe we showed it to everyone, Mr. Blustein, Mr. 
Baldinger. 

Q. Who is "we"? A. Me. Mr. Sobel was there, too. We 
‘were discussing it. 

Q. Is it your testimony that you did show this to Mr. Blustein? 
A. As best I recall, Iam quite sure we showed it to him. 

Q. Did you show it to Mr. Baldinger? A. As best I recall, 

I am quite sure I showed it to him. 
Q. Now,-- A. Otherwise we would have had nothing to dis- 
_ cuss. 

Q. Did Mr. Baldinger suggest to you that if you believed that 

the January 31, 1948, inventory, which Mr. Blustein had filed with 

_ his 1948 income tax return, was incorrect, did Mr. Baldinger suggest 
to you that you take the part of a special agent from the Bureau of In- 
ternal Revenue and interrogate Mr. Blustein concerning that inventory? 


620 MR. BULMAN: I object, your Honor. What has that got to do 
with it? 
MR. NORDLINGER: Because it is all wrapped up with notice, 4 


if your Honor pleases. It is all part of the same thing. 

THE COURT: Let’s see: He says his best recollection is that 
he did show the statement to him. 

MR. NORDLINGER: This statement. 

THE COURT: Yes. 

MR. NORDLINGER: And he can't recall whether he showed him 
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the inventory itself. 
THE COURT: That is correct, sir. That is s right Now what 
do — want to ask him? 
. NORDLINGER: Now I want to ask him if he took the part 
of a special — of the Bureau of Internal Revenue and asked 
Mr. Blustein a series of long questions. 


THE COURT: Oh, I will sustain the objection to that. 

Did you question Mr. Blustein, sir? 

THE WITNESS: Mr. Baldinger felt that my position was cor- 
rect for the Blustein Corporation. He said, "Maybe you can explain 
it to Mr. Blustein". | 

I questioned Mr. Blustein to bring out why there was a serious 


question. I don't believe I questioned him as a special agent of Inter- 
nal Revenue. I questioned him in the light of trying to show him by my 

621 questions that his own answers would show that there was a tax 
liability for January 31, 1948; that he would give the complete logic 
and he would have to answer yes, there was money owed, and that is 
the kind of questions I asked. 

Since I have never been an agent for Internal Revenue, I don't 
know how to make those kind of questions. 

BY MR, NORDLINGER: 

Q. Now, during the questioning of Mr. Blustein did you show 
him the January 31, 1948, inventory? A. I felt the — 31, 1948, 
inventory was so-- 

MR. NORDLINGER; I move to strike on the! ground it is not 
responsive. | 

THE COURT: Do you recall showing it to him or not? 

THE WITNESS: The January 31, 1948, inventory, after it was 
found and I checked it, was never in my possession and I insisted it 
be kept in the safe by Mr. Eugene Sobel at all times since it was so 
important. : 

That is why I cannot recall whether I showed it to him or not. 
If it is a question of whether Mr. Sobel brought it to that meeting or 
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didn't bring it to the meeting--but it was there in existence either in 
the safe or in the office for that meeting. 

THE COURT: You don't recall? 

THE WITNESS: But I, myself, never had possession from that 

moment on except at certain specific times. 

BY MR, NORDLINGER: 

Q. Now, did you, yourself, ever ask Mr. Blustein any specific 
questions about the valuations of any of the articles on that January 31, 
1948, inventory? A. (There was no audible response. ) 

Q. Answer yes or no, please. A. I did. 

Q. When did you do that? A. At that meeting. 

Q. At which Mr. Baldinger and Mr. Blustein were in attend- 
ance? A. That is correct. | 

Q. Did you at any time--I will withdraw that question. 

Did you at any time exhibit to Mr. Blustein the specific inven- 
tory sheets concerning which you had any question? 

MR, BULMAN: He has answered that. 

THE WITNESS: Ido not recall. 

MR. BULMAN: Just a minute. 

BY MR. NORDLINGER: 

Q. Now, following--there came a time after the questions were 
going on that Mr. Blustein and Mr. Baldinger left. 

Is that correct? A. Yes, they left. 

‘623 Q. And at that time they denied any liability in this connection?. 
A. No, they did not deny liability. Mr. Baldinger admitted liability 
tome. And Mr. Blustein refused to pay. 

Q. Isee. Mr. Baldinger then told you that you were abso- 
lutely right and that Mr. -- 

THE COURT: Now, -- 

. THE WITNESS: No, I did not say that. I did not. 

THE COURT: He didn't say that. 

BY MR. NORDLINGER: 

Q. Mr. Baldinger said that Mr. Blustein was liable. 
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Is that right? A. No, he didn't say that. 

Q. What did he say? A. Mr. Baldinger had had two conf er- 
ences with me and believed that I was correct; that there was a de- 
ficiency for the year ending January 31, 1948. : 

Q. Did Mr.-- A. He also stated to me that he could not con- 
vince Mr. Blustein. He said, 'Why don't we all have a conference 
together and maybe you can convince my client, because I can't get 
the point across to him", : 

So that is why we had the conference, all of us together, so I 
could explain the position and put the point across, and then he could. 
624 Q. Now, we were talking about the conference at which Bal- 
dinger and Blustein were present? A. That is correct. 

Q. And at that conference Mr. Baldinger, Blustein's lawyer, 
told you in front of Mr. Blustein that he thought Mr. Blustein--I want 
to get it right, because this is--he told you-- | 

THE COURT: Do you have to repeat it, sir? Hasn't he an- 
swered the question? Doesn't the record reflect what he said? 

MR. NORDLINGER: Well, he referred to se prior conver- 
sations and then they had the meeting. | 

THE COURT: No, that was in response to what you had said, 
Mr. Nordlinger. 

MR. NORDLINGER: Well, Iam sorry, your | Honor. Does 
your Honor prefer that-- 

MR, BULMAN: The record speaks for — your Honor. 

THE COURT: I think if you want to go back ¢ to the question I 
will let the reporter read it to you. 

MR. NORDLINGER: All right, sir. May we do that after the 
recess? 

THE COURT: Yes, I think this will be a good time. 

Mr. Reporter, that will give you an opportunity, if you will, 
625 to mark it. And we will recess now until 1:45. 

x * * * 
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629 (The jury was not present in the courtroom during the following:) 

THE COURT: Are we ready? 

MR. NORDLINGER: Yes, sir. Just a minute, before the jury 
comes in. 

THE COURT: Yes? 

MR. NORDLINGER: I wanted to thank your Honor for permitting 
me to address you out of the presence of the jury -- 

THE COURT: AU right, sir. 

MR. NORDLINGER: -- because with your Honor's permission I 
would like to point out that in the pretrial memorandum the second 
sentence of Paragraph 2 sets out: 

"Defendant claims that in fact no deficiency was due, but that 
the plaintiff" -- 

This is the second sentence of Paragraph 2 of the pretrial 
memorandum. 

THE COURT: Of your pretrial memorandum? The defendant's? 

MR. NORDLINGER: Of the Court. 

630 MR. BULMAN: That is the pink sheet, your Honor. That is the 
official court -- 

MR. NORDLINGER: It is the court's pretrial memorandum. 

Sentence 2 of the pretrial memorandum: 

"Defendant claims that in fact no deficiency was due, but that''-- 

THE COURT: Hold on, Mr. Nordlinger, please. What paragraph 
are you referring to? 

MR. NORDLINGER: Paragraph 2. May I show your Honor? 

THE COURT: Oh, yes, I can see it now, sir. Defendant claims 
in fact no deficiency was due. 

MR. NORDLINGER: --"but that the plaintiff intentionally re- 
arranged its inventory for the year in question so as to show a greater 


income for that year and a small income for a subsequent year, in 
order to gain an advantage in over-all tax liability." | 

That is specifically pleaded as our seventh defense. Moreover, 
the second sentence of Paragraph 3 we plead or the pretrial memorandum 
states: 
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"Defendant further claims that all the facts were known to the 
plaintiff prior to signing the contract." | 
631 That is in effect our third and fourth defenses and is predicated on 
the language of Paragraph 2-A of the contract -- not 2- A, but Paragraph 
2 of the contract, next to the last sentence: | 
"In case of a breach of this warranty, ascertained sub- 
sequent to execution and delivery hereof, Seller agrees to ad- 
just the purchase price"-- | 


And I wanted, with your Honor's permission vk to press the point 


too much but I feel that your honor's ruling, to which we wish most re- 
spectfully to adhere, which has, as I understand it, prevented me from 
or ordered me not to interrogate the witness respecting the income tax 
return for the year ending January 31, 1950, in effect prevents us from 
relying upon the defenses denominated third, fourth and seventh. 

And they would, therefore, as I see it, if I am not permitted to 
prove those facts, then I am foreclosed from those defenses. 

If that would be your Honor's intention I simply, with your Honor's 
permission, wish to point it out. 

THE COURT: Thank you. All right. Bring in the jury, please, 
Mr. Marshal. | 

I didn't wish to pass you without any acknowledgement of it, Mr. 
Nordlinger. I think the record speaks for itself as to the reasons which 

632 exist. | 

MR. NORDLINGER: Yes, your Honor. 

(Thereupon, the jury entered the courtroom and resumed their 
places in the jury box. ) ! 

* * * * 

Q. Mr. Wechsler, now when we left at recess I understood you to 
say that at the meeting of about July 6, 1950, Mr. Baldinger, Mr. 
Blustein's lawyer, in effect agreed that Mr. -- that there was a deficiency 
for 1948 and that Mr. Blustein was liable for it. 

Now, in what respect am I incorrect, if any? A. He qualified it 
that if the facts that I brought out were correct, if the facts -- he 





140 
wouldn't admit -- "If what you say is true and if all the things that you 
have brought out” -- 

Q. I can't quite hear you, sir. A. Mr. Baldinger said, "If what 

633 you say is true and if your analysis is correct and if the inventory 
checks out as you say it is, then there certainly is a deficiency for the 
year 1948 based on those facts". 

Q. Did he say that in front of Mr. Blustein? A. He asked me 
to step out and he said it in a -- in a room on the side. He said I -- and 
that is when he said, "I can't put the point across to Mr. Blustein; why 

_ don't you go back and see if you can't put it across so that he can under- 
stand this and get the two parties together, because this is certainly 
something which is hard to -- that two business men should understand. "' 

Q. Now, did he tell you -- did he say anything about Mr. Blustein's 
liability? A. Liability in what respect? 

Q. For any taxes for 1948. A. With Mr. Baldinger I did not dis- 
cuss liability under the contract. Mr. Baldinger is a tax expert. I only 
discussed with him the technical problem: 

Was I correct in saying that there was a deficiency of taxes for the 
year 19- -- for the year ending January 31, 1948; whether or not there 
was a liability under the contract was a contractual problem which would 
not concern Mr. Baldinger at that point. 

He was there as a tax expert to confirm or deny my position and he 

634 agreed with me on my position that there was in truth a deficiency. 

Q. He confirmed your position? A. That is correct. 

Q. That there was in truth a deficiency? A. That is correct. 

Q. Now, after that meeting of about July 6, 1950 -- now, justa 
minute. 

Before the meeting was over you then questioned Mr. Blustein 

and after a series of questions Mr. Baldinger and Mr. Blustein left. 
_Is that correct? A. That is correct. 

Q. Did Mr. Blustein and Mr. -- did Mr. Baldinger, when he left, 
make any statement to the meeting about this situation ? 

MR. BULMAN: I object to that one. What has that got to do with 
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the issues, whether he did or did not? | 

THE COURT: I assume that what Mr. Nordlinger is doing is in 
furtherance with what he said with reference to the deficiency. 

MR. NORDLINGER: Exactly. | 

THE COURT: All right. | 

BY MR. NORDLINGER: 
Q. What did Mr. Baldinger say, if anything, when he left the 
635 meeting, if you remember? A. Vague -- not exactly the words, 
but the gist, as I remember it, and as I recall, because I knew he had 
agreed with me, was that, ‘After all, Mr. Blustein's a client. I can 
only advise him; I can't make him do anything". : 

Q. This was just before he left the meeting? A. I remember it. 
I don't remember whether he said it to me privately. I don't know 
whether he said it in front of everybody. I remember it. 

I remember a vague statement that, "Look, I can't make the man 
pay; I can't make the man agree to it. I am only an adviser and I am 
advising him on the income tax features and nothing else". 

Q. And as he left he didn't make any vehement denial of anything? 
A. He certainly did not. 

Q. Did Mr. Blustein? A. Mr. Blustein said he couldn't see -- he 
couldn't see it. He just didn't want to see anything. 

Q. He just didn't want to see anything. | 

Is that your testimony? A. When I say he didn't -- I meant that 
he didn't see it and didn't look at it. He refused to understand it. It 
was distasteful to him. 

Q. Justa minute, sir. Didn't look at what? A. He looked at 

636 everything. He just didn't want to understand the problem. 

Q. You say he looked at everything. : 

What did he look at? A. He looked at that analysis. 

Q. What else? A. Everything we had there. 

Q. What did you have there? A. As best I recall, I think we had 
the inventory but I am not positive. Like I told you before -- and I know 
we had the analysis. 
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Q. So that "everything" would mean the analysis, to your definite 
recollection? A. That is right. 

Q * * * * 

637 A. I know he looked at the analysis. I know we discussed it. I 
know we went over the situation. I don't recall if he looked at every 
particle but I know it was shown to him. 

* * * * 

644 Q. Between the date that that conference ended in July of 1950 
until March 16, 1953, you didn't communicate with Mr. Blustein per- 
sonally verbally or in writing. 

645 Is that correct? A. My records do not indicate any indication. 

Q. Do you have any independent recollection of having done so? 
A. Iam quite sure that after Mr. Blustein called the -- not that there 
was no communication. That was between -- after November 1950. 

Whether there was another conference between July and the end 
of November between Blustein and his attorney and us, I have no recol- 
lection although there might have been. 

Q. I was talking about you, sir, - not his attorney? A. I have no 
recollection whatsoever on it. 

Q. Very good. A. Although I am sure after that date. 

Q. Does your file -- 

THE COURT: Wait a minute, sir. He hadn't finished. I didn't 
hear what the last thing was. 

THE WITNESS: I have -- I am quite sure after Mr. Blustein 
called alone that there was no communication except what I have in the 
file unless you all have pulled from my file -- and that would refresh 
my recollection, but from July to November I have no recollection al- 
though there may have been. 

BY MR. NORDLINGER: 

Q. But from November, 1950, in any case, you are now sure, 

646 are you? A. Iam quite sure. 

Q. You are quite sure there was no communication between you 
from November, 1950, to Mr. Blustein until possibly March 16, 19- -- 
A. No. 
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Q. -- 53? A. I said there was no communication til August 19, 
1952. : 

Q. No, by you. I am talking about by you. A. How can I be sure 
when you all have pulled my files apart? , 

Q. Well, then, you don't remember. 

Is that right? A. I remember nothing except what I have here. 

* * * * * 

647 THE COURT: Iam sorry. You readita little too fast for me. 

What is it, sir? 

THE WITNESS: That is a consent, — the period of the 
statute of limitations upon assessment of income and profit's tax with 
a provision in there that this consent is further provided that this con- 
sent shall be valid only if it is finally determined that the provisions of 
Section 275(c) of Internal Revenue Code are applicable to the year desig- 
nated above. 

BY MR. NORDLINGER: 

Q. Now, that is for the fiscal year of the Blustein Company ending 
what date? A. January 31st, 1948. 

Q. Now, that form has the effect of waiving the statute of limi- 
tations -- : 

MR. BULMAN: Don't answer that. 

THE COURT: That is a legal question. 

BY MR. NORDLINGER: 

Q. Did you ask Mr. Blustein'’s permission before you filed this 
form? A. Not that I recall. | 

* * * * * 

650 BY MR. NORDLINGER: i 

Q. Now, isn't it a fact that for the first time Mr. Mathew Brodsky, 
Internal Revenue Agent, communicated with you relative to the audit of 
the Blustein Company tax returns in August of 1952? A. That is the 
first time he officially communicated, around that time, with us. 

Q. Now, after he communicated with you to make this audit did 
you deliver to him a copy of your study marked Defendant's Exhibit for 


| 
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identification No. 4, which you had some recomputation of inventory 
figures in? A. Iso did. 

Q. Did you inform him that the retail value of that inventory, 

651. January 31, 1948, computed to be $135, 000, should be discounted 
thirty per cent from retail value to determine wholesaler's cost of mar- 
ket, whichever is lower? A. I showed him -- 

Q. Did you or didn't you tell him that? A. If you will let me ex- 
plain: I showed -- 

Q. I first -- 

THE COURT: Now, just a minute. Did you show him that, sir? 

THE WITNESS: I showed him the $135, 000 inventory. 

THE COURT: Ali right. 

BY MR. NORDLINGER: 

Q. And did you tell him that that $135, 000 inventory should be 
discounted thirty per cent to determine wholesaler's cost or market, 
whichever is lower? 

THE COURT: You can answer yes or no and then explain it, sir. 

THE WITNESS: Yes and no. Yes and no is the answer to your 
question. 

MR. NORDLINGER: Well, if your Honor pleases, -- 

THE WITNESS: Can I give the explanation? 

MR. BULMAN: Just a moment. 

THE COURT: Justa minute, Mr. Witness. 

Can't you answer that either yes or no? 

THE WITNESS: Iam afraid I can't, your Honor. 


652 THE COURT: I don't know why you can't answer it yes or no. You 


may have better reasons. You answer it one way or the other, as the 
best you recall, and then you explain, and then we will determine 
whether it is susceptible to a yes and no. | 
THE WITNESS: Will you repeat -- 
BY MR. NORDLINGER: 
Q. I asked you whether or not you told Mathew Brodsky, Internal 
Revenue Agent, that the retail value, $135, 000 of the January 31, 1948, 
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inventory, should be discounted by thirty per cent to determine whole- 
saler's cost or market, whichever is lower? A. I told him that I 
believe that -- ! 


Q. Now, just a moment, sir. 

THE COURT: Yes or no, sir, if youcan. | 

THE WITNESS: Yes, because I said that -- 

MR. BULMAN. Just yes. | 

THE COURT: All right. Now, you want to explain it? 

THE WITNESS: Yes. 

THE COURT: I think you may. 

THE WITNESS: I showed him the retail selling price of the 
Blustein Company as being $135, 000 -- 

MR. BULMAN: Keep your voice up, Mr. Wechsler. 

THE WITNESS: I showed him the gross profits figures made by 

653 the company. I showed him what the average gross profit made on 
items were, and I showed him why I thought it was logical to have a thirty 
per cent discount, even though the company was only making about an 
18.8; that they had to take into consideration some depreciation on the 
inventory and give the company a break in this case. 

Therefore, I had to argue a long time with Mr. Brodsky to make 
him agree upon a thirty per cent reduction from retail, otherwise the 
tax for 1948 would have been $13, 000 higher. 2 

Mr. Brodsky was reluctant to agree with me until he made a long 
study and checked out everything and decided then that I was acting in a 
reasonable manner, giving a reduction for — 

BY MR. NORDLINGER: 

Q. Now, thereafter, Mr. Wechsler, following the filing of that 
Federal Form, Defendant's Exhibit No. 15, thereafter I understood you 
to say you didn't communicate with Mr. Blustein and there came a time 
when there was delivered to Mr. Blustein, in the Sobel letter of March, 
1943, Mr. Brodsky's first report? : 

MR. BULMAN: ‘43? 

THE COURT: I think you are wrong. 

MR. NORDLINGER: '53. 
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THE COURT: March, 1953, was Mr. Brodsky's first report. Is 

that correct? 

THE WITNESS: (nodding affirmatively). 

BY MR. NORDLINGER: 

Q. Now, thereafter, did you personally verbally or in writing 
communicate with Mr. Blustein? 

THE COURT: Now, might I ask in the interest of time, gentlemen, 
if either of you have any of these letters or anything will you make that 
fact known ? 

AAM. NORDLINGER: Yes, sir. So far as I know, this winess -- 

THE COURT: All right sir. I don't know if there is or not, but if 


you do have, speak up quickly, please, because we can save some time. 
THE WITNESS: I don't seem to find any. 
* * ae * 


* 
663 BY MR. NORDLINGER: 


Q. Then I now ask you whether you informed Mr. Brodsky that the 
Blustein Company did not desire an informal conference? A. I told 
Mr. Brodsky that since he and I were in agreement on the figures that if 
we went down -- and since I had convinced him there was no fraud after 
he had felt and had stated to me there was a possibility of it -- 

Q. Oh, now, justa moment. Just a moment, sir. Don't tell us 
what Mr. Brodsky said. 

664 MR. BULMAN: He asked him why he didn't go, your Honor. 

MR. NORDLINGER: Well, I don't want him to tell us what his 
version of what Mr. Brodsky said is. 

THE COURT: All right, sir. 

THE WITNESS: I felt it would be dangerous to go to the group chief 
because the tax could have been increased. 

BY MR. NORDLINGER: 

Q. And you so advised Mr. Sobel to decline a conference with the 
group chief? A. There is no legal status to the group chief. 

Q. Ididn't ask that, sir. A. It is a waste of procedure. 

THE COURT: No, sir. Did you advise -- | 

THE WITNESS: I advised my clients their best interests were served 
as well as any other person would be responsible for this matter, by not 
going to the group chief. . 
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665 BY MR. NORDLINGER: | 

Q. Iwill ask you this, Mr. Wechsler: The report of the Revenue 
Agent enclosed in the District Director's letter of March 6, 1953, the 
report of the Revenue Agent being dated January 22, 1953, was exactly 
what you had determined, in your own mind, was the right tax for the 
Blustein Company to pay for the fiscal year ending January 31, 1948; that 
is Plaintiff's Exhibit 10. Is that correct, sir? A. Substantially so. 


REDIRECT EXAMINATION 
BY MR. BULMAN: : 

Q. * * * Now, in response to Mr. Nordlinger's question you answer- 
ed it was most important that we file that instrument. Would you please 
explain it, sir? A. It was important to file this instrument because the 
deficiency in reporting of net income was so gross for 1948 as to amount, 
in my personal opinion, as to fraud or gross neglect. | Mr. Brodsky 
stated unequivocally to me that -- ! 

MR. NORDLINGER: Now, I object. 

THE COURT: All right, sir. You can't give the conversation. Did 
you confer with Mr. Brodsky? | 

THE WITNESS: I conferred with Mr. Brodsky. — 

THE COURT: All right, sir. 

THE WITNESS: And it was my opinion that the a interests of the 
corporation were served by extending the statute of limitations. T put a 
protection on this matter for the corporation that if there was no fraud or 
no fraud could be imposed upon the company or there was no legal right 
of the Government to assess any tax, that this consent, would be valid only 
if it was finally determined that the provisions of Section 275(c) of the In- 
ternal Revenue Code were applicable to the year designated above. So 
that if we were -- if the tax was barred by the statute of limitations I gave 


away nothing and the company was protected. | 
* | * 
669 ALBERT E. ARENT | 
* * : * 
671 , Peet EXAMINATION-BY MR. BULMAN: 


* 


673 Ae * = We * looked into the question ot any technical defenses 
that we might have, such as the defense of the staute of limitations. The 
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Government had not assessed the tax within three years of the time when 
the return was filed and if the income, the gross income had not been under- 
stated by twenty-five per cent or more the Government could not raise this 
question at this time unless it also asserted that there was fraud in filing 


the return. 
So we looked into the question of Section 275(c) which provides that 


_ the statute of limitations is extended for five years to five years, rather, 
than three when gross income is understated by an amount of twenty-five 


per cent or more. 
Before we got into the case the taxpayers had signed a form extend- 


ing the period for the statute of limitations but it stated on the form that 

_ this extension was not binding if the statute of limitations had already run 
at the time they signed it. 

So that the crucial question for us was whether the statute of limita- 
tions had run before they signed that extension; the signing of it, in itself, 
was meaningless. At that time all of the cases except one that we were 
able to find established that the statute of limitations had not run; the rule 
applicable would not do us any good, There was one case which was dif- 
ferent on its facts, but from which we thought some support could be ob- 
tained for saying the statute had run. | 

675 But that forced us to give consideration to the question of whether if 
we pressed hard on the defense of the statute of limitations the Government 
would assert fraud, would say that the tax return was fraudulently filed, in 
which case there would be no defense of statute of limitations. There isno 
such defense when fraud can be proved. | 

And, in addition, if the Government can prove fraud the Government 
can substitute a fifty per cent penalty instead of the five per cent penalty. 

So instead of having $1,150 to worry about in the way of penalty, we would 
have something like $11, 600 to worry about in the way of penalty. 

. We then, after exploring all these things and also exploring Section 
3801, which gives the Government some technical advantages if we should 
win on our technical points, we went into the conference which was set up 

with a secre sana by the — of Mr. William Webber, I believe. 

' x 


676 When we made suggestions with respect to statute of limitations he 
practically laughed at us and he said, "You know, if we assert fraud there 
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is no Siainte of Him tations™, | 
* x | * 


677 1 No. is technical adviser pointed out to me, as I attempted to 
justify the taxpayer's return of 1948, that the inventory papers which he 
had before him showed enough which, from his standpoint, would justify 
asserting fraud, and pointed particularly to the fact that there were certain 
items where the jewelry was valued at less than the cost of the melted gold 
that went into it. He then asked me who the attorney was for the taxpayer 
and Zale he mignt like to —— him about ae fraud guestion. 


680 * WITNESS * * * So — we saved — to $10, 000 through our 
efforts. And on that basis we felt it was highly advisable to settle and we 
strongly advised our client to settle, feeling that with the evidence that the 
Government had and with the danger of the Government asserting fraud that 


we were very well out of it at that figure. ! 
* * 


CROSS EXAMINATION BY MR. NORDLINGER: 
ok * * * * 
685 - A. * * * I consistently give these conditional waivers, as it were, 


after the three-year statute has run, knowing that unless they can prove 
the twenty-five per cent understatement of gross income I still have the 
defense of the three-year statute. i 
* * * * * 
696 A. In order to handle the inventory issue in trying to settle a case 
before the Government I wanted to see if I could poke any holes in the 
inventory to see whether I could keep the tax down, too. 


* * * * x 


697. ‘THE WITNESS: * * * I did study the inventory to see whether the 
Government's figure was vulnerable, whether it could be attacked, and 
in the course of studying that figure to see whether it could be attacked 
I must have discovered, and I think I did discover, that my clients in 
studying this inventory book and in breaking it down and trying to see 
what the correct inventory was, had come up with substantially the same 
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figure that appeared in the Government's report. 
BY MR. NORDLINGER: 

Q. Mr. Arent, I don't want to rush you, sir, but isn't it a fact 
that your clients gave to Mr. Brodsky the precise information which he 
put into his report and that Mr. Brodsky, himself, checked their com- 
putations? A. I think that is right. 

Q. So when you refer to the fact that the Government came up 

698 | with the same -- discovered the same things that your clients had 
discovered, what you mean to Say is that you knew that the Government 
had from your own clients the very information on which it was acting? 
A. Perhaps so, but, Mr. Nordlinger, it also means thatI know that 
the Government makes an independent check and does not take at face 
what people submit to them. 

Therefore, I was dealing with what the Government had come in 
with in terms of determination, and in a trial there is a presumption of 
correctness on that Government's determination and I had to work and 
probe to see if I could break that down, and I found that our own analysis 


of the situation came out the same way and I could find no way, with the 


most sincere of efforts, because I was determined to keep that tax as 
low as possible, I could find no sound way of attacking those inventory 
figures. 

| The Government had that book and it was very persuasive. 

Q. What book? A. That inventory book. I mean, the Government 
had the figures and the breakdown, the itemization. When I spoke to Mr. 
Molesky he was able to cite to me specific items from the 1948 physical 
inventory which had been written down to an absurd level and he so des- 
cribed it. 

Q. Had you -- let's look at it this way, Mr. Arent: 

699 You were confronted with a situation in which your clients had told 
a Revenue Agent that the value of an inventory was $135, 000, and that it 
should be marked down from that figure by thirty per cent. 

And they had, in addition to that, told the Revenue Agent specifi- 
cally of certain instances in which items from that inventory had been 
sold for sums in excess of the amounts for which they had been reported 
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on the inventory as then valued. 

Accordingly, what evidence could you possibly have had which 
would be persuasive to any extent to accomplish a reduction of that 
valuation? A. Well, all you are saying, Mr. Nordlinger, is what 
we concluded that the Government had the goods on the company. 

"4 Q. Because the company itself had given the Government that 
information? A. Well, what difference does -- : 

THE COURT: Just a minute, please. I think we have gone over 
that. He said not because of that, Mr. Nordlinger. He said he knew from 
his experience that the Government makes an investigation and does 


not, ipso facto, accept at face value any report which may be given by 
anybody. i 
Is that correct, sir? 
THE WITNESS: Yes, sir. 3 
700 * * * * : * * 

Q. Now, Mr. Arent, to what ‘sources did you go for information to 
help you in attempting to get the tax down? A. We wrote, I believe, to 
a trade association in Philadelphia for statistics of margin and write- 
ups and things of that sort from which we worked out an analysis, at- 
tempting to show that despite the fact that the Government had this evi- 
dence of a larger actual inventory in that year that, perhaps, this in- 
ventory had been built up; that this write-up of the faventony had been 
built up over a period of earlier years. 

This was part of our effort to use the statute of limitations de- 
fensively by getting the income fact into a year where the statute had 
clearly run. 2 

And the Government was unpersuaded by that; cited some cases 
which said the taxpayer, having put down a figure of wrong inventory on 
its return, may not use a theoretical reconstruction to change the open- 
ing inventory, and they said, "We have concrete evidence of under- 
statement of the closing inventory; we will not accept your theoretical 


reconstruction of opening inventory", and they wouldn't budge on the 
point. : 
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701 Q. So without your client's protest that the inventory figures were 
erroneous there was nothing that you could do to argue about the fact that 
they were? A. I don't see where that follows at all, Mr. Nordlinger. 

Q. What Iam talking about is you had no evidence available to 
you to indicate that the valuation of the inventory at $135, 000, and a 
discount at thirty per cent, you had no evidence to indicate that that was 
anything except right. A. I am afraid that is true, Mr. Nordlinger, after 
studying that inventory book very carefully. 

Q. Because that is what your clients, who were in the jewelry 
business, told you about? 

MR. BULMAN: I object to that. 

THE WITNESS: No, because my check tended to confirm it. 

BY MR. NORDLINGER: ; 

Q. Oh, Isee. And what check did you make? A. Went through 
that inventory book with my colleague page by page and came across 
some items of very well known type -- I mean, name brands and things 
of that sort, and found them listed at ridiculously low prices. 

We ascertained what normal mark-ups were in the business of the 
wholesale jewelry, and the write-downs were so far below any reasonable 

702 write-down that could possibly be made that it was quite evident 
that there were certain items there and a great many of them that one 
simply could not defend in terms of the values that were used in the re- 
ported inventory. 

They necessarily had a cost or market much greater than the ones 
that were used on the tax return. 

* * * 

Q. So then it is correct that the only notices you gave him are in 
the correspondence? A. Yes. 

* * * * 

707 (At the Bench:) 

THE COURT: Yes? 

MR. NORDLINGER: I would like to move for a directed verdict 
for the defendant, if your Honor pleases, on grounds that the plaintiff 
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in this case has denied to the defendant the opportunity to defend against 
claims of the Government for income taxes against the Blustein Company. 

And, with your Honor's permission, I would like very much to dis- 

708 cuss the facts that are in evidence and to invite your Honor's attention 
specifically to those authorities which I think have been delivered to the 
Court for reference some several days ago on the statute of limitations. 

I am not resting it solely on the statute of limitations, however. 

I am also resting it on the fact that the denial to the defendant of the 
opportunity to defend included the following actions on the part of the 
plaintiff: : 

First, the calculations of these inventory amounts without consult- 
ing with the defendant; secondly, the report of those amounts to the 
Bureau of Internal Revenue without consulting or informing the defen- 
dant; thirdly, the filing of the statute of limitation waivers ; fourth, the 
filing of the Form 870 for the fiscal year ending January 31, 1950; next, 
the declination of the informal group conference by Mr. Wechsler, the 
entire situation resulting in one in which this plaintiff has caused and 
created without opportunity to the defendant to defend set out in some 
letters in which the defendant offered to defend and which they refused 
his offer, thus committing a material breach on the part of the plaintiff 
of its duties and obligations under the contract. : 

THE COURT: I think I will deny your motion at this time without 
prejudice, Mr. Nordlinger. : 

MR. NORDLINGER: Very well, sir. 


* * * 


MILTON I. BALDINGER 
* * 
DIRECT EXAMINATION 


BY MR. NORDLINGER: | 
* * * | * 


Q. Did there come a time in the summer of 1950 when Mr. 
Abraham Blustein, the defendant here, employed you to represent him 
in connection witha case involving the Sobels? A. Yes, Mr. Blustein 
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retained me. 

Q. When was that, sir, if you can remember? A. To my best 
recollection, it was in the latter part of the spring or early part of the 
summer of 1950 that Mr. Blustein came to me. 

ae * * * * 

A. Ihad a conference with Mr. Nathan Wechsler, a Certified 
Public Accountant, who was representing the Sobels, who had purchased 
stock from Mr. Blustein of the Blustein Corporation. 

The first conference with Mr. Wechsler was in Mr. Wechsler's 
office, and my chief purpose was to inquire from Mr. Wechsler what, if 
anything, with respect to the corporate returns filed by the corporations 
was improper or out of line. 

All I got from Mr. Wechsler was that the inventory was under- 
stated. When I asked Mr. Wechsler for specifics I got none at the first 
conference. When I left the first meeting we arranged for a second meet- 
ing in Mr. Wechsler's office. 

712 I came to his office and again — Mr. Wechsler for specific 
items on the corporation income tax returns of the Blustein Corporation, 
and again he did not give me any single specific item other than that the 
inventory had been understated. 


I did not see the corporation returns. I did not see any inventory 
although I pressed Mr. Wechsler on behalf of Mr. Blustein to receive 
such information. At one point in the second conference Mr. Wechsler 


invited in one of his associates whom he introduced to me, whose name 
I do not recollect, and this gentleman had certain charts which they were 
going to show me and I asked Mr. Wechsler if those charts pertained to 
the Blustein Company, and he said, no, they did not pertain to the 
Blustein Company. 
And I said unless he could show me a specific relationship I could 
not see any purpose in seeing those charts, but I would be courteous 
and sit there and have them shown to me and he dismissed his associate. | 
During the first conference and the second conference the most I 
got out of Mr. Wechsler was that the returns were tainted and the word 
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"fraud" was used. I pressed him for specifics because Mr. Blustein 
had indicated to me that, if it was essential, he would have the Internal 
Revenue Service come in and look over the returns. : 
We then had a third conference in Mr. Wechsler's office, which 
713 vas attended by the Sobel brothers, Mr. Wechsler, Mr. Blustein 
and myself. At that time, because Mr. Wechsler had taken the position 
that the returns were tainted and because he had indicated that it would 
be embarrassing for Mr. Blustein if such returns continued, I invited 
Mr. Blustein to play the part of a special agent of — 
Q. You invited Mr. Wechsler? A. Excuse me. DidI say some- 
thing else? ! 
Q. You said "Blustein". A. That shows — a lawyer can slip 
on the tongue. | 
At that time I invited Mr. Wechsler to play the part of a special 
agent of the Internal Revenue Service. At that time it was called the 
Bureau of Internal Revenue. | 
Mr. Blustein was subjected to a series of questions by Mr. Wechsler 
and at the conclusion of which I rose and indicated to Mr. Wechsler, as 
Mr. Special Agent, "Is that all you have? Is that your case?" 
And I turned to Mr. Blustein and said let us g0. That was the heart 
of the result because I concluded -- 
MR. BULMAN: I object to his conclusion. 
THE COURT: Yes, sir. 
THE WITNESS: That is all. 
BY MR. NORDLINGER: : 
Q. Now, at any time during that conference or the one or two prior 
714 conferences that you had with Mr. Wechsler, at any time did you 
tell Mr. Wechsler that you thought that there was a deficiency in income 
tax for the Blustein Company for the fiscal year ended January 31, 1948? 
A. I did not. 
MR. BULMAN: I object. Just a moment. 
BY MR. NORDLINGER: 
Q. Did at any time you make any statement to Mr. Wechsler 
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concerning what Mr. Blustein’s -- concerning the fact that Mr. Blustein 
ought to make some payments on account of this thing? 

Did you? A. I didn't. I did not. 

Q. During the conference in Mr. Wechsler's office did he show 
you this paper marked Defendant's Exhibit No. 4 which is a study re- 
lative to the Blustein Company taxes or inventories or something? A. I-- 
this is the first time I have seen this document, which is identified as 
Defendant's Exhibit 4. 

Q. Well, did he show you this on the day of your conference with 
him ? 

THE COURT: This is the first time he has seen it. 

MR. NORDLINGER: Well, yes. 

BY MR. NORDLINGER: 
Q. Did Mr. Wechsler show you Plaintiff's Exhibit No. 4, consti- 
715 tuting the January 31, 1948, inventory? A. I -- this is the first 
time I have seen this document, because I have testified, Mr. Nord- 
linger, that Mr. Wechsler showed me nothing concerning the Blustein 
Corporation despite the fact that I pressed him for specifics. 
Q. Now, did the questioning of Mr. Blustein include anything about 


specific items of inventory like Hadley, Jacoby-Bender, Speidel, or 
International Silver or anything like that? A. Among the -- I cannot 
answer your question specifically. I can only say that among the ques- 
tions that Mr. Wechsler shot at Mr. Blustein during the course of the 
time that he was acting as the part of a special agent, he was trying to 


drive home that "Did you not understate the inventory; did you not re- 
port costume jewelry at below market" to which Mr. Blustein replied 
that he had not to all that series of questions. 

And then Mr. Wechsler wanted to find out if Mr. Blustein had _ 
made out the inventory and Mr. Blustein had indicated that he had -- 
was in Florida at the time the inventory was made out and it had been 
made out by his employees. 

Q.. Well now, Mr. Baldinger, after you left that conference in the 


early part of July of 1950 when was the next time that you heard anything 
about this dispute, if you can remember? A. I will have to.answer 
716 your question as follows: 
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Mr. Blustein retained you subsequently on an alleged breach of the 
contract, and the payments were accelerated on the notes. And the very 
next time that I heard about the dispute was when a representative of a 
law firm, and I am trying to remember whether or not it was the Arnold 
Fortas & Porter firm or whether it was Mr. Arent's firm, came to inter- 
view me with respect to the series of conferences which T had had with 
Mr. Wechsler. And I told the young lawyer -- 3 

Q. Well, don’t tell us -- A. --at that time what I testified to here. 

Q. Well, in any case that was just very recently. Now, from July 
1950, thereafter until the payments were made on the balance of his con- 
tract in November, did you hear anything from Mr. Wechsler or the Sobels 
about this inventory, alleged inventory discrepancy? A. No, sir. I 
have had no contact whatsoever with Mr. Wechsler or the Sobels with 
respect to this matter. ! 

Q. Now, subsequent to the time when the sant rate price was paid 
did you hear anything more from the Sobels or Wechsler about the merits 
of their case? A. No, sir. | 

MR. NOBEL EGE aoe witness. 


* * x 

719 DAVID MANN | 
* * * * ! * 

728 DIRECT EXAMINATION (resumed) BY MR. NORDLINGER: 
* * * * * 


732 MR. BULMAN: I have no objection to this question, your Honor, 
if he wants to save time: ‘Does he agree with the evaluation of the 
Hadley line as listed on those Hadley sheets?" , 

BY MR. NORDLINGER: 
Q. Do you agree with the evaluation of the Hadley line as listed 
on those Hadley sheets? A. Yes, I do. : 
Q. Now, would you invite your attention, please, to the Iskin line? 
THE COURT: Will you excuse me, Mr. Rera meer⸗ Those 
were Pages 45 and what, sir? 
MR. NORDLINGER: They were pages 44--they were Pages 44, 45, 
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46,47, and 48. | 
THE COURT: Thank you. 
BY MR. NORDLINGER: 
Q. Now, I will ask you to invite your attention, Mr. Mann, to 

733 Pages 55 -- just a minute. 

That is also Pages 49 and 50 of the Hadley merchandise. 

THE COURT: Does your answer embrace those pages, Mr. Wit- 
ness ? 

THE WITNESS: Yes, sir. 

THE COURT: The answer is yes. 

* * ae * * 

735 THE COURT: Now, did you state that as to the original pages, 
44,45, through 50, that the value which was placed on there constituted 
either the cost or the market value ? 

THE WITNESS: The market value, sir. 
THE COURT: For a wholesaler? 
THE WITNESS: For a wholesaler. 
THE COURT: All right, sir. Now turn to Pages 55 to 59. 
BY MR. NORDLINGER: 
Q. Now, let's have the market value for a wholesaler on this 
Iskin line, Page 55 through 59, if you know. A. They appear to be 
correct. 
Q. Sir? A. They appear to be correct. 
3 Q. Now, would you be kind enough, please, to turn to page 52, 
the encircled Page 52? 
Do you have that page? A. Yes, sir. 52 did you say? 
Q. Yes, sir. That is the merchandise of the Ideal Optical Com- 
pany, thirty-five sunglasses. 
Is that correct? A. That is correct. 
* * * * = 
737 BY MR. NORDLINGER: 
| Q. I will invite your specific attention, sir, to Pages 68 and 69 
at which this lot of Jacoby-Bender bracelets were listed at ten cents each, 
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and I ask you whether or not this lot of 1, 075 miscellaneous Jacoby- 
Bender bracelets, valued at ten cents each on January 31, 1948, reflec- 
ted a fair estimate of the inventory value of those articles by a whole- 
saler on that day? A. I say yes because they were not saleable. 
* * * * * 

739 Q. Now, inviting your attention, sir, to Page 72, constituting 
merchandise of the Kestenman Manufacturing Company, listed on Pages 
72, 73, of the January 31, 1948 inventory, what was your -- what was 
your view as to the fair value of those items on January 31, 1948? 


* * * * | * 
740 BY MR. NORDLINGER: 
Q. What was the value at that time in the market? A. I would say 
hardly anything. ! 
Q. Hardly anything? A. Hardly anything. — 
* * * * * 


| 
BY MR. NORDLINGER: : 
Q. Page 12, sir. What is the item on that page? A. 12, Ias- 
sume that is boxes, arch-crown tags. 
741 Q. What, in your opinion, was the fair value of those tags on 
January 31, 1948, if you know, in -- A. That is --I wouldn't. 
Q. You wouldn't know? A. I wouldn't know. — 
Q. Do you know how merchants, both wholesale and retail, take 
up tags on inventories at year end for inventory purposes? A. Well, is 
this marking tags for the -- 
Q. Yes, sir. Marking tags for the merchandise. A. For the 
store? For the merchandise? 7 
Q. Yes. A. That would not be taken in inventory. 
Q. It would be excluded? A. That is correct. 
Q. That is according to the custom of merchants? A. That is 


correct. ! 
Q. Both wholesale and retail? A. That is correct. 
* * * x * 


* 


743 Q. Now, inviting your attention, sir, to Page 51 of this inventory, 
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merchandise of E. Ingraham Company, I will ask you if you know whether 
or not the inventory valuations placed on here by the Blustein Company 


January 31, 1948, are correct? A. They appear to be. 
* * * * * 


745 Q. Will you state whether or not, in your opinion, the Blustein 
Company on January 31, 1948, properly took up its inventory at cost or 


market, whichever is lower? A. Yes, at market I would say. 

x * * * 

758 BY MR. NORDLINGER: 

Q. Mr. Mann, are you familiar with the method of taking articles-- 
of fixing tags to articles in a wholesaler's inventory? A. Yes. 

Q. Now, with specific reference to the Blustein inventory of 
January 31, 1948, can you explain to us what the tag numbers on that 
inventory mean and what the system is that was used on them? A. Well, 
Mr. Blustein's -- he used a letter -- a numeral, rather; a 9 particularly, 

and then a series of numbers which reflected what the retailer would 
charge for the merchandise. 

Q. Toacustomer? A. To acustomer. 

Q. Toa retail customer. Now, were those suggested prices by 
the manufacturer? A. In most cases they coincided. 
| Q. And in other cases what did they represent? A. Just a way of 
determining the cost that would be charged to a retailer. 

Q. When the retailer bought it? A. When the retailer bought it. 

Q. Did they have any relation to the cost of the merchandise when 
the Blustein Company bought it? A. I would say no. 

759 Q. Now, would it be possible to value the Blustein Company in- 
ventory January 31, 1948, by striking the 9, dividing by two, and taking 
seventy per cent of the total thus arrived at as the cost or market of 
that inventory? A. Well, not all goods are bought that way. 

Q. Sir? A. Youcan't. You can't. | 

Q. You couldn't do it that way? A. You can't. 

THE COURT: You say not all goods are bought that way? 

THE WITNESS: No, not as an overall picture; it is impossible. 
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BY MR. NORDLINGER: 

Q. Keep your voice up, please. A. I am sorry. 

Q. Do there come occasions when wholesalers buy lots of mer- 
chandise for very low prices and mark the tags on them very high? 

A. Well, goods are bought many times during the course of a year at, 
I would say, ridiculous prices; I mean, to use a general term. 

That is part and parcel of doing business. You may be able to buy 

a manufactured item in a lot that may only be a fraction of the cost that 
760 you paid a few months ago for the same item. 

Q. Now, when you sell that article at anything like the regular 
price what is the result of that transaction as far as the merchant is 
concerned? A. So far as the -- | 

Q. He makes a profit? A. Oh, yes, definitely so. 

And that is considered -- A. That goes into the profit picture. 
That goes into his gross sales? A. That is right. 
Part of his gross business? A. Correct. 
* ak ; 
CROSS-EXAMINATION : 
BY MR. BULMAN: ! 

Q. Mr. Mann, -- A. Yes, sir? : 

Q. -- inviting your attention back to the time that you were en- 
gaged in the wholesale business what was the general mark-up of cost or 
market that the wholesale jeweler would put on his merchandise ? 

In other words, if an article cost you, let's say, a dollar to you, 
the wholesaler, what would you mark that to the retailer? A. It depended 

761 on the merchandise involved. There was twenty per cent mark-up; 
there was a third; there was forty; it ran at different prices. 

There was no set rule that you can follow particularly in the whole- 
sale business at that time. 


Q. Mr. Mann, after being in business for annmberddivears asa 
wholesaler the industry as a whole, I think, -- am I not correct in saying 


there is an average mark-up, one you get two hundred per cent, and one 
you get ten per cent, but what is the average mark-up for the whole year's 
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sales in a wholesale jewelry business, based upon your experience ? 
A. When you ask me that, sir, there are different -- 


Q. As -- A. Are you referring to the overall picture, including 


the low -- 
Q. BEverything. Everything. A. Mark-up? I would say thirty 
per cent. 
Q. And you say that is fair and reasonable, wouldn't you? A. Yes, 
sir. 
Q. All right. Now, sir, let me ask you this: 
This inventory that you had, the book that you have in front of you, 
did you see that book at the Blustein Company prior to -- prior to your 
coming here to court? A. Oh, yes. Yes, I did. 
762 Q. So that you were familiar with the 1948 inventory. 
You knew that a book of that character existed, didn't you? A. I did. 
Q. Who showed it to you? A. (There was no audible response. ) 
Q. Who showed it to you? A. Mr. Nordlinger. 
Q. I mean, prior to today? A. Mr. Nordlinger. 
Q. No, I mean, prior to today. At the Blustein Company who 
showed it to you? A. Oh, I beg your pardon. I didn't follow you. 
Q. Iam sorry. I didn't know whether you understood me. 
This book which you have in front of you, did you ever see it before 
you saw it in court? A. Yes. 
Q. Where did you see it? A. Mr. Nordlinger showed it to me. 
At his office? A. Both his office; at my home. 
Q. And how long ago was that, sir? A. As high as a few weeks ago. 
763 Q. And prior to that time that Mr. Nordlinger showed it to you 
had you ever seen it on the premises of the Blustein Company? A. No. 
MR. NORDLINGER: Let's find out whether he is talking about 
the photostats or the book itself. 
THE WITNESS: Oh. . 
MR. BULMAN: Did you see the photostats or the book? 
THE WITNESS: The photostats. 
BY MR. BULMAN: 
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Q. Now, Mr. Mann, in your experience as a wholesale jeweler 


and also as a retailer of some years, was Elgin watches a staple in the 


jewelry business? A. I would say so. | 

Q. And it is recognized as such universally by the jewelers, isn't 
it, -- A. Correct. 

Q. -- both wholesale and retail? A. Correct. 

Q. With respect to Speidel watchbands, is that a standard item in 
the jewelry business? A. Very much so today. 

Q. And would you say it was trash? Would you say it was a 
trashy merchandise? A. Oh, no. | 

764 Q. Is it considered -- A. It is considered one of the leading 
watchbands there are. | 

Q. And it is recognized as such in the — A. It is. 

Q. Well advertised? A. Well advertised and well accepted. 

Q. And well accepted by the public? A. Correct. 

Q. And, Mr. Mann, inviting your attention as an expert in the 
wholesale jewelry business and inviting your attention to 1948, ifa 
Speidel band cost $3.75 when you bought it from the Speidel Company 
what would you, as an expert, if you would take an inventory, put it 
into your inventory at as your cost or market value? A. Well, you 
made a remark about Speidel. Speidel has only been prominent now 
within the past five years. It's been a pre-sold band. 

Q. It was -- A. I can remember Speidel as being just another 
watchband. : 

Q. All right. Now, inviting your attention to 1948, would you say 
in 1948 that it was a trashy band? A. I wouldn't say it was a trashy band. 

7165 Q. Would you say it was a pretty good piece of merchandise even 
back in 1948? A. I would say that it was generally considered as a watch- 
band as such, just as any other watchband at that particular time. 

A Speidel, as I said, only within the past five years, six years, 
that they have become a well known band and well accepted. 

Q. All right. Now, if the Speidel band, Mr. Mann, cost $3. 75 in 
1948, in taking your inventory as an expert in the wholesale business, 
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what would you put it in as being worth? A. It all depends on the model 
or the inventory at the time, sir. 
Q. if that band sold for $5.25 four days before you took savextory 
what would you put it in for? A. The same price. 
Q. Of what? A. Whatever the cost would be. 
$3.75? A. No. Whatever the cost would be. 
MR. NORDLINGER: Please keep your voice up. 
BY MR. BULMAN: 
Q. If the cost of the band was $3. 75 and it sold for $5. 25 four 
766 days before, what would you put in the value of the band? A. What- 
ever the band cost. 
Q. $3.75. Isn't that true? A. Correct. 
Q. And if that band sold two weeks and three months later also for 
$5.25 would you say that $3. 75 was a fair market value of that band? 
A. If it was one of their saleable bands-- 
Q. Iam telling you it was sold as such. The records here show 


that it was sold. A Speidel band. A. Yes, I would say so. 
Q. Was sold for $5.25; would you say that putting it in for $1.41 
was an unfair market value? A. (There was no audible response. ) 


Q. Just answer the question as an expert. A. Well, the question 
can't be answered that way. We are dealing -- you are dealing with a 
specific item. 

Q. Iam dealing with a specific item and we are dealing with 
specific items in this inventory. A. All right, sir. I would say correct. 

Q. So that it would be incorrect to list it as $1.41, wouldn't it? 
A. Correct. 
| Q. And the true market value would be $3.75. A. Correct. 

767 Q. Right? A. Correct. 

Q. Okay. Now, the JB bands in 1948: 

Mr. Mann, inviting your attention to the JB band which you said 
you valued at ten cents each, which the inventory reflects as being 
valued at ten cents each -- is that correct? A. (The witness nodded 
affirmatively. ) 
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Q. Don't shake your head. A. I am sorry. : 

Q. Do you agree with that valuation as being worth ten cents? 
A. Correct. : 

Q. Allright. In arriving at that, — I invite your attention as 
an expert, how did you arrive at that band today was worth ten cents 
back in 1948? A. In 1948 at the time we are discussing, the time that 
they -- that period? | 

Q. Yes, sir. A. The stock, asI recall -- ia I think I knew the 
stock -- the type of bands that were in majority were of a link nature 
which did not have the retail or consumer acceptance. 

Q. All right. Now, you not only were a wholesaler, -- had had 
wholesale experience in 1948 but you also at that time were ina 
retail business. A. Correct. | 

Q. And knowing the inventory, as you did, of the Blustein Com- 
pany you knew the value of merchandise before you Z out your money 
to buy it, didn't you? A. Correct. 

Q. And you just told Mr. Nordlinger, and I invite your attention 
to Item 3357, Hamilton bracelet, which he had valued at ten cents, you 
said was not worth -- was only worth ten cents, isn’ t r that true, in 1948? 
A. Correct. 

Q. And you wouldn't pay over ten cents for * would you? A. No, 
sir. I would have. I could have. 

Q. All right. How much would you have paid for them in 1948? 
A. If I needed a particular band I would have paid whatever the market 
was necessary. : 

Q. Well, what was the market? A. A band that was $3.90, a 
dollar in change. 

Q. You would have paid a dollar in change for it? A. Isn't that 
correct? Doesn't that reflect it? 

Q. I don't know. You said whatever was in the retail column made 
no difference. As I understand the keystone system, you drop the 9 and 


769 divide the other three-- A. In half. 


Q. -- by two which would be 190 


166 


Isn't that correct? A. 190. 

Q. Which would mean that is what Mr. Blustein would sell it to a 
retailer for. A. Correct. 
| Q. Isn't that right? A. Yes. 

Q: Well, you told us when Mr. Nordlinger was questioning you 
that this particular keystone had nothing to do with the value of the mer- 
chandise, or does it? A. Well, no. That wasn't the answer I had given 


at the time. 
Q. Well, tell us -- A. That is the way it was marked. I answered 


the question on how these things were marked. 
Q. All right. Let's see if we can get it straightened out then. 
You were familiar with the inventory? A. Correct. 
Q. You were familiar with this keystone figure? A. (The witness 
nodded affirmatively. ) 
Q. Now, in keystone -- this keystone figure, you drop the 9 and 
you take the remaining digit and divide it by two and get the retail- 


Q. -- the retail sales price to the retail jeweler? A. Oh, no. 
Q. What does it -- what does this divided by two represent? 
A. It represents the cost. 
Q. To whom? A. May I have a piece of paper? 
Q. Certainly. A. In other words, if I had purchased that band it 
would run in the category of about a dollar and a half, $1.54, $1.55. 
Q. Well, how do you arrive that you would have paid $1.54 for it? 
First, let's get the keystone correct. You drop the 9. Right? 
A. (The witness nodded affirmatively. ) 
Q. It gives the $3.90? A. Right. Divide it inhalf. 
Q. Divide it in half gives you $1.95. A. Right. 
Q. What, if anything, does that represent to you as a wholesale 
_ jeweler expert? What would that represent to you, $1.95? A. That 
771 would be what it would be sold to -- 
: Q. To whom? A. To the retailer. 
Q. In other words, that would be the cost to the retailer? A. Cor- 
rect. 
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Q. All right. Does it serve any purpose for being there? A, 
Surely. 

Q. To anybody in there? A. Surely. So that you know what your 
merchandise is; no question about it. So that you know what your mer- 
> chandise is. ! 

7 Q. So that you know if anybody comes into Blustein Company 
and wants to buy a Jacoby-Bender band and a salesman is out front, he 
knows that he should ask $1.95 for it. A. Correct. 

Q. Right? A. Correct. : 

Q. Now then, I ask you in 1948 if you were to go into the Blustein 
Company as a customer -- that you were -- how much would you have to pay 
Mr. Blustein to get that band in 1948, as an expert? A. Well, let me -- 
let me -- 

772 Q. I think my question is very simple. A. It is very simple. Now, 
we are speaking of specifics. 

Q. Yes, sir. A. I would pay the $1.95 it is true. 

Q. All right. Now, you would pay $1.95. : 

Now, I want you to explain to his Honor and to these ladies and 
gentlemen of the jury why you, as a jewelry wholesale expert, -- that 
an item is only worth ten cents in inventory that you can get $1.95 for. 
A. AsI said before, when we are dealing with watchbands and you have 
thousands of them here, there could have been and there probably are a 
few that didn't have any value at the time but as a whole, when you have 
watchbands that are not saleable to the retailer, to the consumer, they 
have no value. 

Q. But you said that Model 3357 -- 

MR. NORDLINGER: I submit, if your Honor pleases, that is a 
very clear answer, and I don't know how it could be made any clearer. 

THE COURT: This is cross-examination though, Mr. Nordlinger. 

MR. NORDLINGER: Yes. 

BY MR. BULMAN: 

Q. You further stated to Mr. Nordlinger that Model, specifically, 

773 3357 Hamilton bracelet, was only worth ten cents. A. May I -- may I 
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clarify that? 

Q. Yes, I wish you would. A. There are times that we would 
buy bands at hundreds at a time. There are also times that we would buy 
bands individually, six, twelve. 

There is a difference of the type of merchandise at times you are 
selling; particularly the band. Now, we considered if you are referring 
to a JB -- JB only had certain numbers that we consider saleable; that 
you could get your regular price for, but they made an awful lot that, 
to me, were worthless. 

Q. All right. But you specifically stated to Mr. Nordlinger that 
Model 3357, Hamilton bracelet, Jacoby-Bender band, was only worth 
ten cents, didn't you; in response to a question asked by Mr. Nordlinger, 
that particular model was only worth ten cents ? 

MR: NORDLINGER: He has already answered in a lot it was your 
Honor. | 

THE COURT: Let's let him answer. Did you not, sir? 

THE WITNESS: Yes, Idid, but, asI say, there -- 

BY MR. BULMAN: 

Q. Well, that is the answer. You did. A. If I needed an individual 

band I would have paid $1.95. I would have paid anything to be able to 
774 get it, but as a whole, these bands at the time were not -- were not 
worth the value. 

Q. Now, sir, I show you Plaintiff's Exhibit No. 37-L -- the sales 
book, your Honor, -- and I invite your attention to where a sale was 
made to you, Mr. Mann, by the Blustein Company in April 26th, 1948, 
wherein you bought three Model 3357 Hamilton bracelets, the same that 
is on that blackboard, and you paid $2.25 apiece, less twenty per cent. 

So for a watchband that you knew as an expert -- A. Yes, but -- 

Q. Wait. Just let me ask the question: 


So that for a watchband that you knew was only worth ten cents you 


paid, and you can figure it out mathematically for us, $2.25 on April the 
26, 1948. 


Is that correct or incorrect? A. Correct. 
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Q. Then you can explain your answer. A. Correct. 

Q. All right, sir. You could pull out any individual band that you 
need at the time you need it and you will pay the regular price, it is 
true. : 

All right, sir. Now, I show you Plaintiff's Exhibit No. 36 -- 

Sales Book No. K, your Honor -- and I invite you to a sale that was 

made to you, sir, on September the 8th, 1948, of the same model, 3357, 
775 JB bands, and you paid -- you bought two of them and you paid 

. $2.25 on that day. | 

I don't think you paid any -- less twenty per cent. Is that correct, 
sir? A. That is correct. 

Q. And those bands, in your opinion, to wholesale jewelers were 
only worth ten cents. ! 

Right? A. We are dealing with a -- : 

Q. Justa-- A. All right. Iam sorry. 

Q. Okay. | 

* * * : * 

Q. Now, sir, this Kestenman brand, which you said was worthless, 
had no value -- is that correct? A. That is correct. 

Q. All right. Now, I show you, sir, -- I am sorry, your Honor, -- 
Plaintiff's Exhibit No. 34, Sales Book G. | 
776 You bought and it is sold to the Jewelry Shop, which is your place 
of business, on December the 23rd, 1947, just shortly before this in- 
ventory was taken -- let me ask you -- twelve Kestenman "Iden." brace- 
lets at $4.05 apiece for which you paid $48. 60 less twenty per cent, or, 
$38.88, for merchandise which you testified heretofore was worthless. 

Is that correct or -- A. If you notice the date, sir, December 
23rd, 1947. 

Q. Yes, sir. A. That is two days before Christmas. 

Q. That is correct, sir. A. There is possibly two weeks of the 
year that if you don't -- run out of merchandise and if you need it you 
will pay any price. | 

Q. So for that -- A. You have to wait two weeks or two days 
throughout the year to be able to pay that type of price for it. 
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Q. So that merchandise that was -- you valued at ten cents, as 
an expert, -- A. Well, I don't know if that particular item was marked 
here at ten cents. 

Q. They are all marked at ten cents. A. Are they all marked 
at ten cents? 

Q. You said they were worthless; yet you paid $38. 88 for twelve 
bands which are marked in that inventory for $1. 20. 

777 oe * * * 

Q. Mr. Mann, do you know of the Barr Brothers of Norfolk, 
Virginia, that is a jewelry chain? A. Yes. 

Q. As an expert in the field, would you say they are pretty good 
merchants ? A. Yes, sir. 

Q. What? A. Yes, sir. 

Q. Keep your voice up. A. Yes, sir. 

Q. They would know what they were doing, wouldn't they? A. I 
should say so. I should think so. 

Q. Pretty good merchandisers? A. Correct. 

7178 Q. All right, sir. I invite your attention to the Blustein Com- 

pany, Inc., Sales Book, No. 94387, watch bracelets, Kestenman; in 
February, the 20th, 1948, they paid $4.90, -- A. Correct. 


* * * * 


Q. Now, they paid $4.90 for that -- twenty-four of them and you 
say that merchandise was worthless? A. It wasn't worthless if they 
paid $4.90 to them. 


Q. So that -- Iam sorry. I didn't mean to cut you off. 
| So that if merchandise can be sold for $4.90 and for $1.57, and for 
$1. 95, the fair market value of that merchandise would be more than 
ten cents, would it not, Mr. Mann? A. Not necessarily so. I mean, 

779 let me say this: Not necessarily so. I, myself, would have paid 

the same thing if we had needed it at that particular time; it is true. 

We are dealing with a period. I, myself, if we were in need of 
bands and were supplementing our inventory of bands, I would do business 
with Sobels’. I could have asked them that I wanted to buy a few hundred 
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watchbands and they would have sold me watchbands at a dollar, $1.25, 
$1.50, the same identical band. | 

Yet if I needed that particular band in an isolated case I would 
buy it at the regular price; it is true. 

Q. Now, isn't this a fair statement, Mr. Mann: 

That if you have merchandise in your place, in your wholesale 
place, and you can go out and sell it and get $1.95, and $1.85, and 
$1.75, that that watchband is worth more than ten cents if it is move- 
able? A. If it is moveable. : 

Q. And if the books show that it has been moved and the person 
putting it in at ten cents would be in error, wouldn' t rm as to his esti- 
mate of the value? 

MR. NORDLINGER: If your Honor please, there is no evidence 
that the books show anything about -- 

MR. BULMAN: I am asking him. 

MR. NORDLINGER: But a few isolated -- 


790 | THE COURT: He has had the benefit of the transactions here 
stated. In the light of that what would your answer be, sir ? 

THE WITNESS: There, again, sir, itis -- there are isolated 
cases -- all I can go by is the period of 1948, 1949, "when the type of 
merchandise that was listed here was a type of goods that was losing 
its value or had lost its value, sir. 


I see you are wearing an expansion band. That was the type of 
band that was primarily wanted. All these bands that were in this in- 
ventory were link bands, connecting links with catches. That was the 
majority of the merchandise that was on hand. | 

That goods had no resale value. Surely, there are isolated cases. 
You can sell most anything at any given time if somebody wants it, but 
I am going upon a classification here of a pantioalay time period where 
these bands had no value. 

BY MR. BULMAN: 
Q. All right. That is your answer. i 
You said, Mr. Mann, that the Ingraham clocks had no value. 
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A. Yes, they were a very very poor product. 

Q. All right. And people who are in the jewelry business would 
not want them? A. Correct. Yet, may I say this: Even though a pro- 
781 duct is very poor, if you do have a call for it, and there are people 

who do want merchandise through advertising, you will stock it. 

Q. But if it is a poor product and doesn't move, doesn't that de- 
crease the price of the merchandise in the entire area? 

Isn't that true ? 

As a wholesaler, Mr. Mann, if stuff doesn't move, merchandise 


doesn't move, the merchants mark their prices down -- the wholesaler-- 


in order to move his stock, marks it down in order to get it off the shelf? 
A. That is right. 

Q. In other words, if the Safeway is selling chickens for twenty- 
nine cents a pound -- which I don't think is possible today -- people 
wouldn't go out and pay forty-nine cents a pound? A. No. 

Q. And the man who did would mark them down to twenty-nine to 
get rid of them? A. Yes. 

Q. So you don't keep stuff on your shelf; you want to move it. That 
is the very lifeblood of industry. A. Correct. 

Q. Get the stuff off the shelf. A. That is the only way profit is 

782 made. 
. Q. Iam sure everybody understands that. 

Now, this merchandise, Ingraham, which was worthless in February 
24, 1948, within a month after this inventory was taken twenty-four pieces 
were sold for $48. 72. 

Was that a pretty good price for stuff that was worth nothing ? 

A. I would say it was a very good price and they are very fortunate 
they were able to get it, and that happens to have gone to Greensboro, 
North Carolina. 

doubt whether Washington, D.C. would have consumed it. 

Q. Are are talking about what the value of the merchandise was. 

: Whether you sold it to California, North Carolina, Kansas, -- if 
he could move it and it was worth that price on the market, that is what 
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gives it value. 

Isn't that true? A. Correct. Correct. 

Q. And the people down in North Carolina, I bake it, are just as 
smart as we are. A. Definitely so. Definitely so. 

Q. All right. 

MR. BULMAN: Your Honor, that was Plaintiff's Exhibit No. 26, 
Sales Book H, with the Ingraham watches I was ae about. 

783 THE COURT: Thank you. 
BY MR. BULMAN: : 

Q. Now, I show you this Defendant's Exhibit, for identification, 
No. 26, Mr. Mann, which you said that you had taken out of your own 
stock. ! 


Right? A. Yes. 

Q. And you have -- and I think you testified that you paid thirty- 
eight cents for it? A. Correct. | 

Q. And it was an obsolete item and it had no value and you were 


able to get itas a bargain. A. I didn't say this was -- had no value. I 
paid thirty-eight cents for it. 

Q. All right. How do you know you paid -- tell us how you ar- 
rived at the price of thirty-eight cents. A. Well, that is what the in- 
voice would have been at the time I purchased it. : 

Q. Did you actually check the invoice? A. On, yes, sir. 

You did? A. Oh, yes, sir. 

Are you sure of that? A. Positive. | 

Now, I show you, sir, -- let me get this straight for the 
record. : 

This is warked Hadley cord. Right? A. Correct. 

Q. Now, I show you, sir, Purchase Journal I, Plaintiff's Exhibit 
No. 28 in which you bought on June the 3rd, 1948, six months after 
Christmas, twelve Hadley cord, which is this thing -- A. Correct. 

Q. -- and you paid seventy-five cents, less twenty per cent? 

A. Correct. | 
Q. So that you paid approximately sixty-eight cents for it and not 
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thirty-eight; isn't that true? A. Correct. 
Q. You also bought on that same day, twelve Hadley Brook, which 
I take it is a similar band? A. Similar band. 

Q. And with the same value as the other one, you paid eighty-two 
cents, less twenty per cent -- A. Correct. 

Q. -- or approximately seventy-five cents? A. Correct. 

Q. So how do you arrive that you only paid thirty-eight cents for 
it? A. Very simple. Very easily. You will notice this is bulk. 

785 Q. Yes. And that bulk means how many are in here? A. There 
are a hundred in a package. 
: Q. All right. A. Here we have twelve. These are -- were inde- 
pendently corded, display pieces. Here is where a profit is made. 

Q. So of those bands that you said were only worth ten cents apiece 
some of them were bringing in seventy-five cents; some of them were 
bringing in eighty-two cents, less twenty per cent discount; and some 
were bringing, as a bargain and in bulk, thirty-eight cents. 

That is a pretty good mark-up from ten cents to thirty-eight cents, 
isn't it? A. We are dealing though here with isolated cases of bands. 
Let me go back again here. Maybe I am -- get the wrong picture. 

The question asked of me as an overall picture--here we have bands 
in such quantity and the type of bands that are not saleable. I, as you 
so-called it as an expert, and I do think I am an expert -- they did not 
have any true value. 

You can't pick out a band at any given time and sell it for a partic- 

ular price. It is true; no question about it. 
786 Q. Let me ask you this: As a hypothetical question, as an expert: 

If all these books and journals and sales which we have in court 
and have been identified show that these merchandise were sold -- this 
Hadley brand -- were sold no lower than seventy-five cents by the hun- 
dreds, would you say then that your -- | 

MR. NORDLINGER: If your Honor please, -- 
MR. BULMAN: I say, if that is shown -- 
MR. NORDLINGER: -- I would object to the question on the ground 
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that it is not based on facts in evidence. 

MR. BULMAN: I am willing to show it. I: am willing to have him 
go through these books and see, and I assure you, Mr. See that 
that is a fact. ! 

THE COURT: All right, sir. I will permit it then subject to check. 

MR. BULMAN: That is a fact, subject to check. 

MR. NORDLINGER: But, if your Honor pleases, he has asked the 
witness if it is a fact that these bands are sold by the hundreds. 

Now, we don't have any evidence of sales by the hundreds. 

MR. BULMAN: The total. 

MR. NORDLINGER: We have cases of twelve or ten. 

MR. BULMAN: The total. If these sales amount -- and I don't say 


787 by hundred-lots. I mean by hundreds, the — - not by hun- 


dred-lots. 

THE COURT: Show Mr. Nordlinger. I think you have a right. These 
books are in evidence, -- 

MR. BULMAN: Yes, they are. 

THE COURT: -- Mr. Bulman, and they — in evidence, you have 
the right to make use of such contents as you see fit, subject to a hy- 
pothetical question which may be put by Mr. Nordlinger, of course. 

BY MR. BULMAN: 

Q. Mr. Mann, if these books of sales show that these bands, 
Hadley's and others that you have said were worth ten cents or worthless, 
were sold and brought no lower than seventy-five cents, and many many 
dozens and dozens of them were sold no lower and up to $1.95 and $1. 85, 
would you say that ten cents is too low a value to put on them ? 

MR. NORDLINGER: If your Honor please, I object to it on the 
ground that the question is based on an erroneous assumption which is 
contrary to the evidence. 


The evidence is that this man bought a lot of a hundred Hadley bands 
for thirty-eight cents each. 

THE COURT: You are not talking to the same question, Mr. Nord- 
linger. 
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MR. NORDLINGER: He said Hadley bands, your Honor. If the 
evidence shows that none were sold under seventy-five cents -- 
188 MR. BULMAN: _ By these books. 
MR. NORDLINGER: Well, -- va 
THE COURT: Let's understand each other, Mr. Nordlinger, be- 
cause you and I are not talking to the same thing. 
I do not understand that the hypothetical question being propounded 
by Mr. Buiman is related to only the testimony of this witness as to his 
particular purchases, but it is pitched on books which are in evidence 
from which he has extracted data. 
If that be true I think it is proper. If that is so you may ask it. « 
MR. BULMAN: Yes, your Honor. 
BY MR. BULMAN: 
Q. Do you understand my question, Mr. Mann? A. No. 
Q. If the books of sales of the Blustein Company in 19- -- just 
before the inventory was taken in 1948, and up to the three months in 
1949 and the whole year of 1949, show dozens and dozens and dozens of 
'merchandise which you say was valued at ten cents as being sold not less 


than seventy-five, and many for $1.85, $1.95 and $2.25, would you say * 
that ten cents was too low an evaluation for that merchandise? A. Are ws 
789 they the same identical bands, would you say? 


Q. Same identical bands. Model 3357, model C-408458 Hadley 
Brook -- A. I could answer that very -- in this respect: 


a“ 


THE COURT: Can't you answer yes or no, sir, and then explain 
it if you need to? 
THE WITNESS: The explanation is this: . * 
THE COURT: No, sir. The answer is to be either yes or no. Can 
you answer it and then explain it? 
THE WITNESS: Yes. I will answer it as "yes". 
BY MR. BULMAN: 
Q. Go ahead. 
THE COURT: You want to explain it? 
THE WITNESS: Yes, sir. We have any merchant or any man in 
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business in a lifeblood business, is selling -- an article can be worth 


x 


on the market ten cents, fifteen cents, a quarter or fifty cents; yet you 
can sell it for a much higher price; it is true. 


e 


I go and say this because of my own experience. I have purchased 
bands at times at such ridiculous prices; yet the day after or the week 
before, paid four and five times the amount that I had paid either the pre- 
vious week or the week after. 

BY MR. BULMAN: 
Q. Iam talking, sir, of a wholesaler. A. I am speaking now of 
790 a wholesaler as well. What an inventory is worth, in my eyes, 
doesn't reflect any individual sale. 

Q. No, again coming back to you, sir, as an expert: 

The inventory of any business -- A. Correct. 

Q. -- is based upon either cost or market value. 

Right? A. (The witness nodded affirmatively. ) 

Q. And if you are able to sell merchandise for seventy-five cents 
through $2 that has no relation to its market value or its cost? A. No, 
sir. No, sir. : 

Q. Even though that merchandise may cost that much. A. No, sir. 
No, sir. | 

Q. It is what you pay for it. Is that your answer ? A. Because the 
wholesaler, himself, can buy the same merchandise that he is selling 
for $1.95 and yet buy it and get bills for it that may cost him -- take a 
mark-up of thirty-three and a third per cent or thirty per cent. 

He can buy the same type of goods from the same source at a much 
lesser price. And it can be put into the inventory and mixed up with a 
group-- ! 

Q. Isit-- A. -- andit is reflected upon profit at the end of the 
791 year. | 

Q. Let me ask you this, sir: 

Is it your opinion that in 1948 JB bands, Model 3357, Hamilton 
bracelets, could be bought from the JB Company for ten cents? A. I 
don't know. It is possible and yet it may not be possible, sir. 
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Q. So that if you don't know what the cost in the market would be 
how can you tell us -- A. Market is reflected by many things. Supply 


and demand can create a market price. | 

Q. All right. We won't belabor that point any more. I just want 
to show you, sir, Book K, Plaintiff's Exhibit No. 36. 

I invite your attention to Jewelry Shop. Is that your place? A. 
That is correct. 

Q. September 8, 1948? A. Correct. 

Q. You bought watch bracelets, JB ladies, two of them for $2. 25; 
three JB bracelets for $1.90; two JB bracelets, 3351, $1.90; one 3034 
for $3.25; two for -- Model 4403, Y, Kestenman, which you said was 
worthless, you paid $2.05 and another Kestenman -- A. Notice I only 
buy one piece and two pieces So that-- 

792 | Q. I just asked you, and also you bought one piece for $2. 25 less 
twenty per cent. 

Right? A. Correct. 

Q. And then on the same day you bought Kent- -- A. Kestenman. 

Q. Kestenman, one ladies’ yellow watch bracelet, $2.50; another 
one for $2.85; another one for $2.50; another one for $2.25-- A. All 
Single pieces. 

Q. -- a man's band for $4.90. Then you bought Hadley Brook 
by Hadley, the same thing, you paid eighty-two cents and seventy-five 
cents, less twenty per cent. 

So on that date, which was after Christmas, in the heat of the 
summer, September the 8th, you paid those prices for those single 
pieces? A. Correct. 

Q. All right, sir. 

Now, as a jeweler, both a wholesale and retail, does platinum -- 
in 1948 did platinum lose its intrinsic value? A. As a raw metal, no. 

Q. As apiece of jewelry did it lose its intrinsic value? A ring, 
for instance? A. Style has a lot to do with it. 

793. Q. Well, as such, I mean it didn't lose too much of its intrinsic 
value, did it? A. As a metal, it hasn't, sir. 
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Q. And diamonds, did diamonds in 1948 lose their intrinsic value? 
A. Basically, no. : 
* xe * | * 
797 THE WITNESS: May I say this: We all know, those in the jewelry 
business, -- we don't know where this ring or how this ring came about. 
It could have been purchased at a cost at $25, $50, $75, $100, -- 
we don't know. You can buy a ring today of the same comparison for 
$100; yet the next day somebody has that same thing to offer you for $50. 
We are not discussing -- you are dealing with an individual item. 
It is awfully hard. We don't know what that -- Mr. Blustein may have 
thought he could get $200. Fine. More power. That would reflect upon 
798 his profit. He made a lot of money. Good. He would have to pay 
tax on it. | 
* * 
801 BY MR. BULMAN: ; 
Q. All right, sir. Now, I show you Plaintiff's Exhibit No. 26, 
contained in Book H. I show you that. Now, this inventory was taken 
in 1948, December. 
On February the 13th, 1948, that ring was sold for $220.50, which 
is the exact Keystone price contained in the inventory. 
Would you say that was just a coincidence or would you say that 
Mr. Blustein, in arriving at the market value of that ring -- was $220? 
A. That doesn't reflect the market value, sir. That reflects the price 
that was paid by any individual or any individual concern. 
Q. Now, the individual concern who bought this ring was the 
customer -- not the customer. This was a jewelry a who in turn 
had to sell it to a consumer. 


Would they know, in your opinion as an * jeweler and also as 
a retail jeweler,whether or not the intrinsic value of that ring was $37.50 
or in the neighborhood of $220? ! 

MR. NORDLINGER: If your Honor please, -- 

MR. BULMAN: As an expert. ! 


MR. NORDLINGER: -- I submit that counsel or the witness, on 
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this inquiry, wouldn't know how that ring was sold or under what cir- 
802 cumstances. 

MR. BULMAN: I didn't ask him that. 

THE COURT: Oh, I think that is a reasonable question to put in 
the light of the facts that have been shown here, sir. 

THE WITNESS: That article may have been sold to the consumer. 

BY MR. BULMAN: 

Q. No, -- A. No. No, I, I, -- 

THE COURT: Now, Mr. Witness, if you will try to answer the 
hypothetical question put to you and not assume something over than 
that we will get along faster. 

THE WITNESS: Ali right. 

BY MR. BULMAN: 

Q. This was sold to a retail jeweler and I will tell you the name of 
them so I think you will know. A.No, I am not interested in names. 

Q. National Airport Jewelers. A. I am not interested in the -- 

Q. Mr. Toby Green. Sold to him. That is what the records show. 
A retail jeweler such as yourself, it was sold for $220. 

Now, what is the -- A. Well, retail jewelers, such as ourselves, 
would not buy diamonds from Blustein Company. 

803 Q. Well, that is beside the point. 

A retail jeweler did buy this for $220 -- A. Correct. 

Q. -- which he, in turn, would have to sell to a consumer. 
A. At X dollars. We don't know what. 

Q. We don't know what? A. Correct. 

: Q. Would you say that the intrinsic value of a platinum diamond 
ring was worth more than $27.50 just six weeks before the sale was . 
made? A. That still does not reflect -- 

Q. The answer is noor -- A. No. 

Q. All right. That is all I want to know. 7 

I show you, Mr. Mann, Plaintiff's Exhibit No. 33, Book F. Now, 
I am sure you know, Fredland's, jewelers out in Silver Spring. 

I show you that on April the 1st, 1948, he bought three sunglasses, 
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size 426, size in parentheses, at $1.50 apiece. You said that those sun- 
glasses were worthless. A. Let me explain to you at this point: When I 
say that an article is -- whether it is worthless or not, there is a source 
of supply in any given field. 7 

804 Sunglasses are not a product basically for a jewelry house to sell. 

The type of merchandise that a jewelry house sells. And sunglasses are 
not of the name brands or of any character. It is true that this company, 
the Blustein Company, did have sunglasses. | 

This X dollars doesn't mean that these glasses are worth it or what 
the price was paid for it, because there are other glasses and were other 
glasses on the market that were much less than this. 

Q. Is that your answer? A. Yes, sir. | 

Q. Well, if I understand the English language correctly, Mr. Mann, 
you said that these glasses were worthless and "worthless" means that 
they had no value. , 

Now, here we have these very same three of them, — sold 
for $1.50 apiece and three of them sold for $4. 50 apiece or a total of 
$18. ! 

Now, $18 -- A. That is $18 more than I would have given him or 
$18 -- 

THE COURT: Now, Mr. Witness, that is not the criterion, what 
you would give. You have been presented as an expert and it is what it 
would be worth in the field and not to you, because it might not be worth 
anything to your particular trade but it is what the wholesalers generally 

805 would value that. | 

THE WITNESS: Well, I saw some of these glasses, your Honor. 

THE COURT: Iam not asking you what you would do about them. 

I am talking about what the expert in the field generally would do, sir. 

THE WITNESS: The glasses that I saw that were in inventory at 
the time, and I state again, were actually worthless. 

THE COURT: You say they would be worthless to anybody and not 
only to you? | 

THE WITNESS: There are exceptions to any ri sir, So -- 
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THE COURT: I am asking you what the fact is. 

THE WITNESS: I would say they would be worthless, sir. 

THE COURT: To anybody? 

THE WITNESS: Yes, sir. 

BY MR. BULMAN: 

Q. And your answer would be the same, Mr. Mann, if, as I have 
shown to you, some of them were sold for $1.50 and some of them were 
sold for $4. 50? 

3 In your opinion, as an expert, those sunglasses were worthless ? 
A. Yes, sir. 

806 Q. Even though they could be sold for that price? A. Yes, sir. 

* * * * 

Q. Inviting your attention to the inventory, Page 158, it has an 
item there, Elgin watches. 

Right? A. Correct. 

Q. Ali of them marked at $5 each. Right? A. Correct. 

Q. And there is a keystone number m them. Right? A. No, I don't 

807 see any keystone. 

Q. No keystone? A. No. 

Q. All right. Now, what are they marked as being valued at? $5? 
A. $5 each. 

Q. And were you familiar with those watches? A. Yes. 

Q. And would you say that was a fair and reasonable value of those 
watches in '48? A. I would say so. 

_ @. And why -- and now, calling upon your recollection, why would 
you say they were only worth $5 in '48, Mr. Mann? A. The Elgin Watch 
Company had changed over -- I am just trying to recall -- the Elgin 
National Watch Company had changed their entire manufacturing, their 
entire output and they no longer maintained a distributor. 

They were now Selling direct to the retailer, eliminating the jobber, 
so to speak. The watches that Mr. Blustein had in his stock were not 
models of any recent vintage. These were in stock quite sometime. 

Q. And they were -- A. They were old models and I don't -- and I 
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say this again, applying to myself, 
Q. No, that is not the test. A. All right. Then I will-- 

808 Q. What were those -- in your opinion on the value of them in the 
trade as a jewelry expert, they were worth $5. That is what you tell us 
because you conformed to the price that is contained in that inventory 

Right? A. I would say they would be fair. 
Q. That is a fair value of them? A. (The witness nodded affirma- 
tively. ) 
Q. Because they weren't readily saleable? A. That is right. Old 
models. They had to be recleaned. 
Q. Recleaned and -- I show you Plaintiff's Exhibit No. 27, Book B, 
and invite your attention to February the 3rd, within a few days after this 
| inventory was taken and in which Mr. Blustein evaluated those watches 
at $5, that he sold three of them for $30 apiece, for $90; he sold another 
one of those antiquated watches for $44. 65; he sold another one for $33. 40; 
he sold another one for $24.30, to a total of -- to a total of $370. 95. 
A. There ar 
Q. Now, let me: Ten, ten watches which he valued at $50 he sold 
at $370.95. ! 
Is it still your opinion, sir, that when this — was taken a 
few days before the sale of these watches were made, that the value of 

809 those watches were only $5 apiece? A. There again we have an 
isolated case and I say they were only worth $5. You can move or sell 
merchandise at any given time but as a whole these watches were old, 
they were out-dated. | 

They were no longer in the line and anyone buying therm as such was 
not actually doing a justice to the consumer who was buying them. 
* * *. x 

812 MR. BULMAN: I will be very happy to have the witness go through 
every book here and check. 

THE WITNESS: I had rather not. 
BY MR. BULMAN: 
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Q. That the merchandise of the Blustein Company yas sold in 1948, 
July the 27th, September the 28th, February the 13th, 19th, to March 29, 
48, December ist to February 10th, April 6th, '48 to June 14th, ‘48, 
November 28th, '47 to January 7, 1948, January 2nd, '48 to March 30th, 
"48 -- in other words, it was right within the time that the inventory was 
taken, either before, a few months before or a few months or weeks there- 
after or months thereafter, that in every instance that the sales that were 
made by the Blustein Company were at the keystone price, less whatever 
discount they gave them -- would you say then that the inventory that is 
reflected in the 1948 inventory is -- A. This inventory, as I have seen 
it -- . 

813 Q. Wait a minute. -- is devalued or accurate? A. This inventory, 
as I see it and have seen it at the Blustein Company, does not reflect 
what may have happened two months prior to the inventory, six months 
prior to the inventory, because we were going through a change from war 
goods to new merchandise and I made a statement that I thought that this 
merchandise was properly priced. 

I will maintain so. 

Q. Properly and accurately priced? A. Correct. 

Q. And your reason for it is that you were going through a period 
of fluctuation and because of that the -- A. Not a period of fluctuation. 
We were going -- the merchandise was being changed. The consumer was 
getting a better deal in merchandise than they had been getting hereto- 
fore with this type of merchandise. 


THE COURT: Was that your answer to the question put by Mr. 
Bulman ? 


THE WITNESS: Yes, sir. I would say it was correct. 
THE COURT: Yes, sir, butI didn't understand that to be responsive 
to the question put. 

I thought your question as put: If these records reflect for the per- 
iods before and after the period in question that the articles were sold at 
the keystone figure, less ten, twenty, or whatever discount it may be, 

814 whether that would reflect what was the true value of it. 
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THE WITNESS: It would reflect what the true value of the article 


THE COURT: By "true" I mean reasonable. 
THE WITNESS: Reasonable. 
* * * 
REDIRECT EXAMINATION 
BY MR. NORDLINGER: 
* * * | x 
815 A. Four here? Well, I mean of the general type I have loads of 
them. : 
Q. Yes, sir, but this one is just one of a number, 104, bearing 
No. 3395 of the Jacoby-Bender Company that you had on hand. 
816 Now, can you tell us approximately when you acquired that and 
from whom? A. Either Sobels or Blustein. : 

Q. And when would that have been? A. '49, 1950. 

Q. Approximately how much did you pay for it? A. Maximum $1; 
probably as low as seventy-five cents or thereabouts. 

Q. And these bear retail price tickets four ninety-five, -- A. 
Four ninety-five, five ninety-five. 

MR. NORDLINGER: I offer No. 30 in evidence, if your Honor 
pleases. 

MR. BULMAN: No objection. 

THE COURT: Received, : 

* * 

Q. Now, Mr. Mann, you mentioned wholesale pperree to maintain a 
thirty-percent mark-up over cost. 

How is he able to do that? A. In order to do So, like in every busi- 
ness, not only the wholesaler, you have to have merchandise that you 
can sell at a higher profit to maintain the goods that — are selling at a 

817 low profit. 

Q. Now, -- A. So that you average out. 

Q. Does it depend to any extent on the value at which the articles 
are taken up at inventory time? A. (There was no audible response. ) 
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- Q. In other words, do you have to keep current on prices that you 

put on the articles at inventory time in order to maintain your mark-up? 
A. Oh, yes. 

Q. And that is the custom of merchants and generally done in the 
trade, both wholesale and retail? A. (The witness nodded affirmatively. ) 

Q. Now, without offering these bracelets in evidence, because I 
don't want to clutter up the record too much, I will just show you a group 
of bracelets and ask you whether you gave these to me or whether you gave 
them to Mr. Blustein to bring to court in this case on Saturday? A. Yes, 
I did. 

Q. Did you bring those or give those to Mr. Blustein to bring to 
court for this case just over the weekend? A. I did. 

Q. What are they? Just tell us what they are. A. Well, you have 
some ladies' watch bracelets. You have some men's watch bracelets. 


818 Jacoby-Bender. I believe they are all Jacoby-Bender. Yes, they 


are. 
Q. And what kind of price tags, for instance, are on those articles? 
A. $8.75, $4.95, $4.95, $5.95 -- they are associated. 
Q. Well, now, -- A. $5.95, $5.25. 
Q. Can you tell us when and where you got those bracelets? A. I 
have gotten these from both sources. I mean, I wouldn't know whether I 
bought this from the Blustein Company at the time Mr. Blustein owned the 
business or whether I bought it from the Blustein Company at the time the 
Sobels owned it. 


Q. But you are referring to the period, '48, '49, '50? A. That is 
correct. * 
Q. Now, how much did you pay, if you know, for those bracelets? ° 
A. Anywhere from possibly seventy-five cents, $1 -- well, for these, | 
definitely I wouldn't have gone that high. But possibly $1, $1.25 for a * 
man's. | “ 


Q. Regardless of the price tag? A. That is right. 
Q:. Do you know, according to the custom of wholesalers, when are 
the so-called keystone numbers put on the articles of merchandise that 
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819 come into inventory? This 949 business and 92650, and all the 
rest of it, that is a tag that goes on the article. 

When is that tag put on, if you know? A. Well, jewelry, when you 
mark it, when you get the goods in. | 

Q. When you get them in the inventory? A. Oh, surely. 

Q. Now, when you come to inventory the merchandise are the tags 
already on there or are they put on there especially for the inventory? 

Which is correct? A. Oh, no. You wouldn't go through any extra 
effort to change them. They would be on there. | | 

Q. So that the tags on the inventory would reflect the tag number 
that had been put on that article when it first came in the stock? A. That 
is right. | 

Q. And these bracelets which you have just identified in evidence 
and which you -- this lot of them which you haven' t identified, that you 
bought in '49, and '50 and '48 and so on, for seventy-five cents to $1, 
and all that, they are OPA price tag numbers from wartime days. 

Is that right? A. Correct. 

820 Q. You might look at them, sir, to be sure about this. A. I know. 

Q. To see that they still bear "OPA" -- A. I know that. 

Q. So that the inventory tag number or keystone number on the 
January 31, 1948, inventory attached to specific articles would be the 
holdover tag number that had been put on when the merchandise first 
came into stock regardless of the period. A. Correct. 

Q. Isthat correct? A. Yes, sir. : 

* * * | * 

821 RECROSS-EXAMINATION : 
BY MR. BULMAN: 

Q. Now, Mr. Mann, you said that when these —— were bought 
in bulk, these bands which were worthless, they didn't pay -- you didn't 
pay too much money for them. 

Isn't that correct? 

In other words, if you bought fifty a sixty bands they wouldn't 
be worth more than thirty-eight cents, would they? A. No, I didn't say 
that. : 
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Q. Well, how much would they be worth in bulk then? A. It de- 
pends on what specific bands you are referring to. 

Q. The same band, the Hadley Brook band; the one that you were 
referring to here; the one that you said was worth -- that you paid thirty- 

822 eight cents for, the same. 
MR. NORDLINGER: Plaintiff's Exhibit what? 
BY MR. BULMAN: 

Q. The cord, the Hadley cord, that is the same as the Hadley Brook? 
A. That is correct. 

Q. So this band in bulk would be worth thirty-eight cents, wouldn't 
it? A. I thought it was worth thirty-eight cents. I bought it at such. 

Q. Well, you remember buying it at thirty-eight cents? A. (The 
witness nodded affirm atively. } 

Q. And you said that the reason that the others cost you $1 or 
seventy-five cents was because they came separately packed and were 
worth the money when you bought them? A. Thatis right. 

Q. I show you here, sir, Plaintiff's Exhibit No. 39. 

There were seventy -two of those bands sold to Lands, Inc., for 
eighty-two cents apiece less twenty per cent or seventy-two of those 
worthless bands brought in $47.60 on October the lith, 1948. 

Is that correct, sir? Seventy-two of them. Is that correct? 

A. That is correct. It is marked eighty-two cents, less twenty per cent, 
which comes to a total of $47.60. 
823 * * * * 

Q. And that merchandise was worthless in your opinion. 

Correct? A. I didn't say that was worthless. 

Q. Ten cents apiece? A. That is right. Now, there are -- 


* * * * 
824 Q. Mr. Mann, inviting your attention to Plaintiff's Exhibit No. 40, 
sales ticket No. 96540, June the 12th, 1948, there was a sale made to the 
Hecht Company. 
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They are pretty good merchants, aren't they? A. That is a matter 
of opinion. 

Q. Would you say they are good or bad? A. the jewelry does not 

_ reflect the Hecht Company, remember. That is an independent conces- 
sion. I mean, don't confuse the Hecht Company. : 

The Hecht Company as such is a very fine store, but the jewelry 
concession, the jewelry department, is a concession and it is run by 
independent operators. 

Q. Would you say they are pretty good operators? A. Fair. 

Q. Fair. All right. 

Now, on June the 12th, 1948, the concession — of the Hecht 
Company, the jewelry department, bought thirty bands of the Hadley 
cord at seventy-five cents apiece, didn't they, less twenty per cent? 


825 Right? A. Right. They came to sixty cents. 
* * * * 


826 Q. Do you know of your own knowledge, Mr. Mann, that the jewelry 


department of the Hecht Company has only been a concession for the last 
three years and in 1948 it was run by the Hecht Company? A. I realize 
Q. Then that is afact? A. Yes, thatisa fact. Iam sorry. Only 
recently, in the past few years. Correct. ! 
Q. So that in 1948 when the Hecht Company bought the Hadley bands 
827 the Hecht Company ran it and now, prefacing my remark to my 
question before, is the Hecht Company a good merchandising organi- 
zation? A. (The witness nodded affirmatively.) _ . 
Q. And they paid the sum which we have indicated for those bands ? 
A. Correct. 
Q. Right? 


* 


HAROLD SOBEL 
* * 


DIRECT EXAMINATION 
* * 
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829 BY MR. NORDLINGER: 
Q. Were there any other inventory lists in there? A. What type of 
inventories ? 
Q. January 31, 1949? A. No. 
Q. January 31, 1947? A. No. 
Q. January 31, 1946? A. No. 
Q. You were just looking through that drawer and just stumbled 
on the one book, January 31, 1948. 
830 Is that correct? A. I was just -- I was looking through the 
drawer generally, and I found -- | 

Q. And you found the one book? A. And I found this 1948 inven- 

tory. 

Q. Only the one book. Only the one inventory book. 

Is that correct? A. One inventory book. 

& * * * 

834 THE COURT: Yes. 

MR. NORDLINGER: Whichever ones are sheaves. - 

THE COURT: When you identify them you might say that there are 
sO many pages so we will know what you are talking about. 

MR. BULMAN: Very well, your Honor. 

May I proceed, your Honor? 

THE COURT: Yes, Sir. 

RECROSS-EXAMINATION (resumed) 
BY MR. BULMAN: 

Q. Now, Mr. Mann, in arriving as an expert at the value of the 
‘Hadley bands you said that one of the conditions or considerations that * 
you must take into consideration is what that particular band costs. 

Isn't that true? A. Yes. 

Q. All right. Now, I show you Plaintiff's Exhibit No. 45, which 
is a carbon copy of a letter which isaddressed to the Hadley Company, 


Dexford and Hanover Streets, Providence, Rhode Island, and it is dated 
October the 15th, 1947. 


Correct? A. Correct. 
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Q. Now, after reading that letter, if you will, would you tell us 
what it does? A. It is simply an order for merchandise. 
835 Q. What kind of merchandise ? What does it say? A. Order for 
bands. 
Q. What kind of bands? A. Yellow-coquette and forty-eight rose- 
coquette, ordered by a Mr. Lynch. 
THE COURT: Keep your voice up, please. Ordered by whom? 
THE WITNESS: A Mr. Lynch, I think. Ordered from -- no, I 
am sorry. Ordered from Mr. Lynch. Andthe order number. It isa 
definite order for merchandise. | 
BY MR. BULMAN: 
Q. For -- this is an order for merchandise, October the 15th, 
1947, to the Hadley Company? A. Correct. 
Q. Which is approximately two months before this inventory was 
taken, correct, in which they order and they give the order number, the 


representative of the Hadley Company, an order — 20938. 


Right? A. Correct. 
Q. And they also said, do they not, in this letter that is by the 
Blustein Company to the Hadley Company, "Will you kindly send an addi- 
tional forty-eight rose, an additional hundred and forty-four yellow? 
Please give this your immediate attention, " indicating to you as an expert 
836 what were they ordering? A. They were ordering watchbands but 
I assume you are going to ask me a question with this respect, -- 
Q. No, did they order certain watchbands by that description ? 
A. Yes. Forty-eight rose additional hundred and forty-four yellow. 
Q. All right, sir. Now, I show you -- and that is October the 
15th, 1947? A. ‘47. | 
Q. Which is two months before the inventory was taken? A. 
Correct. | 
Q. Now, I show you, sir, a yellow sheet of paper which is marked 
Plaintiff's Exhibit for identification No. 44, which is a yellow order sheet 
and I ask you what appears on the head of it? A. The Hadley Company. 
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Q. And what date was that, sir? A. October 7, 1947. 

Q. And what is the order number catained on that order sheet? 
A. 20938, corresponds with the number on the Exhibit 45. 

Q. So that the jury may follow us, Mr. Mann, on the 7th of 

837 October, 1947, the salesman for the Hadley band Company received 
an order from the Blustein Company, the number being 20938. 

Correct? A. Correct. 

Q. All right, sir. And what type of merchandise -- and this is 
two months before this inventory. 

What type of merchandise and in what amount did they order these 
bands? A. Well, we have a hundred and forty-four of certain pieces, 
forty-eight -- 

Q. Name the style. A. Two hundred eighty-eight of coquette; a 
hundred and forty-four of coquette-white; and forty-eight in pink; rose, 
as they mark it here. 

Q. Yes. A. A hundred and forty-four Legionaires; thirty-six 
Legionaires in rose; two hundred eighty-eight Hadley Brooks. 

Q. Two hundred eighty-eight Hadley Brooks? A. The yellow. 

In yellow. 

Q. That is the same band that you were moving to -- A. And two 
hundred eighty-eight in white. 

Q. Same style, Hadley Brook? A, Seventy-two in rose. 

Q. Was that the same style? A. Correct. 

838 Q. Allright, sir. And what else? A. A hundred and — 
no, thirty-six Hadley cords in rose. 

Q. Now, the sum total of those bands -- I added it up, too, for 
you -- are sixteen hundred and thirty-two bands? A. Yes. 

Q. All right, sir. Now, that was two months before this -- A. That 
is October, 1947. 

Q. All right, sir. Now, I show you, sir, where pursuant to that 
order the Hadley Company sent in on October the 9th, 1947, two days 

. after they were ordered, they sent in how many gross, sir? A. Well, it 
comes out evidently to the same. Sixteen hundred thirty - two. 
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Q. Sixteen hundred thirty-two? A. Pieces. 

Q. Pieces. And they contained Hadley Brook. Correct? A. 
Correct. 

Q. Itis the same model? A. Correct. 

MR. NORDLINGER: The same model as what? 

MR. BULMAN: As the one that -- it is the same model -- 

THE WITNESS: Hadley cord, I think. 

BY MR. BULMAN: 

Q. Hadley cord. Well, didn't you say that that was the same or 
almost the same type of bands as the Hadley Brook? A. Is it marked? 

Q. This is Hadley cord. A. Hadley cord is on here, too. 

Q. Well, how many Hadley cords did he order -- did they send on 
October the 9th, 1947? A. It is one gross, two gross and three dozen 
here. : 

Q. So-- A. That would be two gross and = dozen. 
Q. That is -- a gross is a hundred and — A. That is 
right. | 

Q. That is two hundred eighty-eight and how many more? A. And 
thirty-six more. 

Q. I can't figure it out. About three hundred -- A. No, no. 

Q. --approximately. The Judge is figuring. 

THE COURT: About three hundred twenty-four. 

BY MR. BULMAN: 

Q. Three hundred twenty-four Hadley cord bands were ordered 

by the Blustein Company and received on October the 9th for which they 
840 paid how much, sir? A. Fifty cents. : 

Q. And adding to that the keystone price would they be sold for 
approximately seventy-five cents, sir? A. Possibly a little higher, a 
few cents higher than that. : 

Q. And then the discount would come off of that? A. Yes. 

Q. So the value of the Hadley cord as indicated in those -- in this 
order that was sent in by the Hadley Company wae -- what was it? Fifty- 
four cents? A. No. fia cents here. 
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Q. Fifty cents apiece. And your estimation of the value on De- 
cember of 1948 was that they were worth ten cents -- January -- A. ™ 
We have a difference of -- yes. Yes, -- | 

Q. So--Iam sorry. A. -- we have a difference in dates here. : 
I have been asked and I still say that the merchandise, as I see it here, 
has no relationship to anything here. The question put to me is: What 
did I think the merchandise was worth in the year of 1948. 

Q. This was October, '47, two months before this inventory. 


A. A lot of this merchandise is war-goods without any long cords. Every- ~: 
841 thing is taken into consideration. Today you can get-- 
Q. Iam not worrying about today. I want you to follow me. A. I " 
follow you. 


Q. In October of 1947, sixteen hundred thirty-two bands, Hadley 
bands, were purchased by the Blustein Company some at fifty cents, 
some at fifty-four, and some at $1.33, whatever it shows there. 

An inventory was taken two months later and those bands were put - 
in at ten cents. 

I want you to explain and you can look at -- A. May I? 

Q. Certainly, at Page 49. | * 

MR. NORDLINGER: I object to the "two months", your Honor. That 
is somewhat of an exaggeration here. 

THE COURT: Well, let's give a date. What is it? October? 

MR. BULMAN: October the 9th. 

THE COURT: Ordered, and the inventory was? * 

MR. BULMAN: January the ist. 

MR. NORDLINGER: The 31st. I 

MR. BULMAN: The 318t. I am sorry. That is November -- three 
daha. 

THE WITNESS: Well, if you look on this inventory here -- 

842 BY MR. BULMAN: 

Q. ‘Keep your voice up. They want to hear what you say, sir. ’ 

A. In-1948, the merchandise that was coming — —— will discuss 
Hadley Brook and Hadley cord, and the reason I say -- 
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Q. Well, first, this is Hadley cord and Hadley Brook. 
Now, will you please tell us how many Hadley cords and how -- 
A. Lonly see -- the only item on this list that I see here and it contains 
eo many watchbands, and I don't see any of the other bands. 
There are two items -- no, one, two, three, just a matter of this 
grouping here, Hadley cord and Hadley Brook. : 
Q. All right. How many items do they have here? A. Many items. 
Q. How many Hadley Brook did they have on hand? A. Well, we 
would have to add here. Can I write on this? : 
Q. Wait a minute. I will give you a piece of paper, (submitting 
a piece of paper to the witness). A. There is two hundred thirty-five 
Hadley cords. | 
Q. So that in October they ordered two hundred -- a hundred and 
forty-four -- I withdraw that question. ! 
843 How many Hadley Brooks do you have there? A. Two hundred 


sixty-nine. 


Q. Two hundred sixty-nine. Now, in October the 7th they ordered 


two hundred eighty-eight Hadley Brooks. 

Is that true? A. Correct. 

Q. And they added that to their merchandise and they had two 
hundred sixty-nine left. ! 

Right? A. Evidently, yes, as it appears. 

Q. And would you say -- and they had them down at ten cents? 

A, (The witness nodded affirmatively. ) 7 

Q. So that all they had on hand was two hundred sixty-nine. Would 
you say that from October the 9th, 1947, to January the 3ist, 1948, the 
value of those bands had depreciated from fifty cents, which they bought 
them for on October the 9th, to ten cents January the 31st? 

In three months they went down that much? A. It has been known 
that merchandise has gone down even greater in that short a period of 
time. If you would be so kind as to show me the — of those bands-- 

Q. Yes, sir. A. May I? 

THE eure Just so long as you don't — the furniture, sir. 
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844 BY MR. BULMAN: 

Q. Don't burn the court house. A. This is just to give you an 
idea of why I say merchandise changes in such a degree and so quickly. 
Here is a product of the war years. When a woman wore this on her 
wrist the ends had a tendency to fray. 

Subsequently nylon was made available in just a simple cord 
whereby by burning the ends it did not come apart. This old stock -- 
that is why it is still here. 

Q. Well, if this merchandise was bought on October the 9th, 
1947, would it be old stock three months later? A. Well, itis nota 
question of old stock. It is a question of saleability of the merchandise. 

Q. Cost or market is the test. A. No, sale is the test. 

MR. BULMAN: ThenIam in error, your Honor. I thought the 
witness has testified that the question of the evaluation of the inventory 
was based either upon market value or cost, not saleability. 

| THE COURT: I thought that was the way you got your inventory, 
too. Isn't that one thing that we agree on, Mr. Nordlinger ? 

MR. NORDLINGER: Cost or market, whichever is lower. 

845 THE COURT: That is the one thing we have agreed on, I think. 

THE WITNESS: All right. 

BY MR. BULMAN: 

Q. So that a piece of merchandise cost fifty cents in October -- 

MR. NORDLINGER: Excuse me, your Honor, that cost or market 
means the cost that you pay for it or what you could get it for at that 
time and not what you can sell it for. 

MR. BULMAN: That is right. | 

THE COURT: That is right. That is what I understood. 

MR. BULMAN: That is my understanding, your Honor. 

BY MR. BULMAN: 

Q. So that my question is this, Mr. Mann: 
| In October the 9th, which was three months prior to the inventory, 
the Blustein Company paid fifty cents a band. Does that band -- is that 
band in three months depreciated or outmoded or is it old stock in 
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three months? A. A specific band? 

Q. Iam talking about the Hadley band. That is all we are talking 
about. A. Well, here is a band - 

846 Q. Iam not talking about "here is a band". say band. The 
Hadley Brook band. A. Hadley cord. : 

Q. Hadley cord band was included in this order of October the 9th 
and shipped and the Hadley Company charged the Blustein Company fifty 
cents apiece for it. Now, three months later they took inventory of the 
very same band, the very same model. Did it depreciate from October 
to January 31st from fifty cents to ten cents, market or cost? A. Market- 
wise, yes. | 

Q. Market-wise, yes. And now, tell us why: it depreciated to ten 
cents market-wise. A. Because of other type of goods of the same 
character that was put on the market. 

Q. But in order to get a Hadley Brook band from the Hadley Com- 
pany you still had to go out and pay fifty cents for it. 


Isn't that true? To replace that Hadley band you would have to go 
out and pay fifty cents for it from the Hadley Company, wouldn't you ? 


A. If they were still manufacturing it, yes. | 

Q. Well, let me ask you this: As an expert in the field, and invit- 
ing your attention back to 1948, wasn't the Hadley Company manufactur - 
ing that particular model in 1948 and in 1949 and '50 and in '51 and in 
"52 andin '53? A. But they have changed. : 

Q. I know, but -- A. They have changed. 7 

THE COURT: No, Mr. Witness, there is only one question. Do 
you know whether they were -- : 

THE WITNESS: They would -- they have * using the same 
name, your Honor, to designate a particular style bands yes, sir. 

BY MR. BULMAN: : 

Q. Now, did the cost of this band, of sixteen hundred of this 
particular type band, which are all marked ten cents, did the cost of 
that band become less after January the 31st, 1948, after the inventory ? 
Do you know? A. Oh, no. 
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Q. It still remained fifty cents? A. (There was no audible re- 
sponse. ) 

Q. I want to make sure that you understand my question. 

A. In other words, there have been -- are you referring to the cost 
as to the purchases from the manufacturer as this -- 

Q. Yes. In other words, in October this band was ordered from 
the Hadley Company, and they paid fifty cents for it. Right? 

848 A. (The witness nodded affirmatively. ) 

Q. You said it was only worth ten cents in January the 31st; it 
had depreciated in value. If thereafter, February, March, and April 
of 1949, you had to pay fifty cents from the Hadley Company to get -- 
buy that band, would you still say that that band was only worth ten cents 
in January? A. Your Honor, may I -- when we speak of a Hadley 
Brook band or a Hadley cord band and we are being specific, the Hadley 
Brook or the Hadley cord was a name used for a particular style band. 

Now, years later or times later the same name was used to de- 
termine that particular style. The quality had changed. The price went 
up. The materials used were different. Therefore, the Hadley cord 
band that I say from the war years was not worth the money when newer 
metals were being used by the same company. 

Q. Iam referring, sir, to 1948. A. Correct. 

Q. In 1947 when these bands were purchased it was the old war 
‘band, wasn't it? A. Correct. 

Q. Isn't that true? <A. Correct. 

849 Q. Allright. And they paid in October fifty cents apiece for them. 
Right? <A. Correct. 

Q. Your testimony is that the market value of that band was only 
worth ten cents? A. I stated so. 

Q. Even though it could be sold for eighty-five and seventy-five 
cents it was still worth ten cents as of January, 48? A. Correct. 

Q. Right ? Now,, if the very same band after January had to be 
purchased by the Blustein Company, and was purchased, yellow Hadley 
Brook and white Hadley Brook, and I invite your attention to Plantiff's 
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Exhibit No. 41 for identification, wherein the Blustein Company actually 
ordered fromthe Hadley Company seventy-two bands of the yellow Had- 
ley Brook and thirty-six of the white Hadley Brook and paid them fifty- 
five cents -- A. Well, it bears out exactly what I did state to you. 

Q. Well, does that show that they paid fifty-five cents or more 
than fifty cents? A. Well, they pay more. By the same token, the 
Hadley Brook band that is known on this date, April, 1949, in content 
850 and quality is not the band of October, 1947. 

Q. Where do you -- A. In appearance only. 
Q. How do you say that? Why do you say that ? A. Thatisa 
fact. | 

Q. Thatisafact. All right, sir. | 

THE COURT: When was the breaking point time-wise when they 
had this transition that you speak of? Did it occur between October and 
January 31st ? 

THE WITNESS: The transition of war goods, the unloading of war 
goods took place in '47, '48. 

THE COURT: No, I think you mentioned that they moved from one 
material to another; namely, nylon. 

THE WITNESS: Yes, sir. 

THE COURT: Allright, sir. And certain virtues resulted there- 
from. Now, my question to you is: Did that transition occur between 
October 9, 1947, and January 31, 1948, or when? 

THE WITNESS: I wouldn't be -- I couldn't answer that because I 
do know that bands such as that -- and the reason that they are left in 
stockis -- 

THE COURT: No. You are telling me then that you do not know 
whether that transition had taken place as of the time that this inventory 
was priced out as of January 31, 1948? : 


851 THE WITNESS: I didn't quite follow you. 


THE COURT: Allright. I don't blame you. What Iam ee 
you sir: : 
I — you said you didn't know when they changed to nylon 
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bands; that is, whether it occurred between October 9, 1947, and Janu- 
ary 31, 1948. You do not know? 

THE WITNESS: Do not know. 

THE COURT: Not knowing that, how can you state there is a 
variance between -- 

THE WITNESS: Oh, I beg your pardon, sir. Are you referring 
to the Hadley cord of 1948 as it was purchased and bought at that parti- 
cular time? They were not of nylon. 

THE COURT: They were not of what? 

THE WITNESS: They were not of the nylon quality. 

THE COURT: Then as of the entry date of January 31, 1948, and 
the 9th, whatever it was -- 

THE WITNESS: It was only in '48 and '49 that they were beinning 
to use nylon. 

THE COURT: Well, then -- 

THE WITNESS: In 1949 would be a better guess on it. 

THE COURT: Well, then the transition of the taking of the price 
of this inventory hadn't, in fact, occurred as of January 31, 19- -- 

852 THE WITNESS: I have lost you. 

THE COURT: We have got two dates, as I understand it: One pur- 
chased as of October, 1947, and then we have an inventory priced out 
as of January 31, 1948, approximately a three-month interval. 

I think you stated that the variance between the cost price was 
accounted for by the change in the field turning to nylon. Now, I under- 
stand you to say that you do not know, in fact, -- 

, THE WITNESS: Oh, it did occur in '49. 

THE COURT: No, we are not talking about '49. We are —— 
about the pricing of it as of January 31, 1948. 

THE WITNESS: No, I can -- they were not of nylon. 

THE COURT: Well, then what is your justification as of January 
31, 1948, for the spread between the fifty and the ten? 

THE WITNESS: The bands as a whole -- as they are here -- we 
have a valuation of-ten cents on the type of goods of that nature, -- 
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THE COURT: No, I amtrying to speak to the specific now because 
I thought you were, too. In other words, you were justifying the differ- 
ential between the ten and the fifty with reference to a purchase as of 
October 9, 1947 and the pricing of the inventory of January 31, 1948, 

853 as being pitched on a change in the article; namely, moving into 
nylon as distinguished from what they were, in fact, at the time. 

Now, I think you say to me you don't know or you say that nylon 
didn't enter the picture until 1949. Query: What then is the justifica- 
tion for the differential between what you state to be a fair price, ten 
cents, and the cost price of fifty cents? 

THE WITNESS: Well, I can't follow it. 

THE COURT: All Iam trying to do is follow you, sir. You told 
me that your -- you didn't tell me. Excuse me. You told us that the 
justification between the ten and fifty or the spread of forty was borne 
of the fact that there had been a change. 

And aren't the critical dates, insofar as this particular inquiry is 
concerned, namely October 9, 1947, and the pricing date. of January 31, 
1948? 

THE WITNESS: The reason -- there were many factors that made 


me feel and make me say that these bands were of no -- the value was 


of such -- | 
THE COURT: Well, you assigned as one of your factors, and I 
thought you assigned as your principal factor, and I may be wrong about 
that -- , 
THE WITNESS: There were many factors that makes the inven- 
tory, as I have seen it, to be worth as it is marked. 
854 THE COURT: Well, what did you say about nylon then? 
THE WITNESS: That was just one particular phase of it. 
THE COURT: Is that a radical departure from the product as it 
was in 1947 as compared with what it was in 1949? 
THE WITNESS: It is quite a change. : | 
THE COURT: So that differential justification was not existent 
between.the two critical dates then, namely, October, 1947, and January -- 
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THE WITNESS: No. No. 

THE COURT: It would not have been? 

THE WITNESS: No. 

THE COURT: All right, sir. 

BY MR. BULMAN: 

Q. Allright. Now, Mr. Mann, if you will look on Page 48 and 
50 and find me some coquette bands -- A. '48 and '50? 

Q. Between '49 and 50. On Page 50 of the inventory book, your 
Honor. Coquette. Right? Is that the model? A. Correct. 

Q. It isa Hadley? A. Correct. 

855 Q. And wit were they carried for? ‘Ten cents each? 
A. Ten cents. 

Q. Allright. I show you on the order that was placed by the Blu- 
stein Company with the Hadley Company, just three months prior to 
the inventory, coquette, a hundred and forty-four bands, and the price 
that they charged for them is $1. 83 apiece. Now, that is a metal band, 
isn't it? Expansion? A. One is marked yellow; one is marked white. 

Q. Is there any difference in the cost? A. No --I don't know. 

Q. Here is the yellow, two hundred eighty-eight, $1.83. Is there 
any -- is that a metal band, the coquette band? A. Iam not familiar 
with exactly what the coquette was at the time. If it was a link band, 
why, as I said before what I thought of link bracelets. 

Q. Well, wait a minute, sir. You -- I withdraw that. Asan ex- 
pert wholesale jeweler in 1948, you told us that the coquette band, and 
that is listed in there -- how many are there coquettes? A. Ninety- 
nine. 

Q. Ninety-nine. Now, you said they were only worth ten cents 
apiece as of January the 31, 1948, did you not? A. I did. 

856 Q. . Is that correct? A. That is correct. I did. 

Q. Allright. Now, if you had to go out from the Hadley Company 
and buy that coquette band and pay $1. 83 for it, three months prior to 
the date of this inventory, would you please explain to his Honor and the 
ladies and gentlemen of the jury how it is that the value of that band 
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_ that cost $1. 83 dropped toten cents in three months? A. I think I ex- 
plained that to you before. We have a group of watchbands here. They 
are all Hadley. Hadley Company, they made a few bands, possibly two 
or three styles that were of current saleability. The majority of their 
bands were not saleable. You couldn't sell them. 

Q. And yet this company, three months prior thereto, bought a 
hundred and forty-four of them and paid $1. 83 for them and only put 
them in at ten cents and is that your explanation, because they weren't 
saleable? <A. I have no explanation as to that. My explanation as to 
what you thought I -- ! 

Q. You think that is fair; that that was a fair value of those -- I 


am not talking about any other Hadley bands. I want you to tell me about 
the coquettes. A. I don't know what the coquette is. 

857 Q. Well, how-- A. Asa whole, asI say there could have been 
a band or two that they made that was saleable, but as an overall pic- 
ture, Hadley bands were not saleable. They were the old styles, the 


old models, the old metals, and on that basis because of the new goods 
being manufactured, the new goods coming through on the market, they, 
to me, had no value at all. 

Q. Allright, sir. Now, the coquette band, | you don't know whether 
it was made out of metalor not, do you? A. I don't know the particular 
style of the band. 

Q. If it were made out of metal and if it was an expansion band 
would you say that it would be worth more than ten cents ? A. Yes, it 
is possible. Yes, sir. Yes, sir. | . 

Q. So the inventory is incorrect in that regard if it is a metal 
band? A. Notas a metal band. If it was an aa meni band it could 
be a band that was saleable. 

Q. Allright, sir. Look at Legionnaire pands. See if you have 
them there. You have a Legionnaire band there ? A. Yes, sir. 

Q. What kind? A. We have Legionnaire pink. 

858 Q. Do you have any other Legionnaire bands there? A. Five 
Legionnaire extra long. F 
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Q. Allright. So that as of January the 31, 1948, all you had was 
the number of Legionnaire bands which you have just read in stock. 

Is that correct according to that inventory? A. If that is the only page 
they are listed on. 

Q. Allright, sir. You cantakealook. A. Iassume it is. 

Q. Now, what are they marked in, those Legionnaire bands? 

A. Ten cents. 

Q. Now, I show you where the Blustein Company purchased from 
the Hadley Company October, three months prior to this, two hundred 
and eighty-eight Legionnaire bands; a hundred and forty-four Legion- 
naire bands; and thirty-six Legionnaire bands, and paid for those Legion- 
naire bands $2.33, and by the time this inventory was taken all of those 
bands were sold except those which you have, you have just read to us 
and what are they in there for, sir? A. Ten cents. 


* x * * * * 
860 MELVIN N. FELDBERG 
was called as a witness by the defense, * * * 
* * * * x fe 


[| DIRECT EXAMINATION ] 
[BY MR. NORDLINGER ] 
866 Q. Well, the total that we have examined thus far amount to nearly 
$11,000. Is that correct? A. Yes, if these totals here are correct. 

Q. Now, from your experience in the jewelry business you say 
that this is -- would you say that this is a fair statement, provided the 
mathematical computations are correct, that this is a fair statement | 
of the value of silver on hand in the Blustein Company, January 31, 1948, 
at cost or market, whichever is lower? A. Yes, sir. 

Q. Now, Mr. Feldberg, are you a particular friend of Mr. Blu- 
stein's? A. Iam not. 

Q. Are you a particular friend of Mr. Sobel's? A.- Iam not. 

Q. But you know both of them? A. I do. “ 


- MR. NORDLINGER: Your witness. 
* * * * * * 
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868 EVELYN R. HUMERICK 
was called as a witness by the defense, * * * 
* * * *« 
869 [DIRECT EXAMINATION] 
[BY MR. NORDLINGER] | 
Q. Well, let me ask it this way: When were you first employed 
by the Blustein Company? A. By the Blustein — in September, 
1936. 
870 Q. And you worked for the Blustein Company then for sixteen 
years roughly? <A. Yes. 
Q. What were your duties while you were there? A. A book- 
keeper. 
* * * * 2* * 
Q. Now, first, before we get into other things, let me ask you 
this: Did there come a time at or about Declaration Day of 1950, after 
the Blustein Company had moved from Ninth and G Streets to its new 


location with the Sobel Company, that any of the -- either of the Messrs. 
Sobel asked you for the inventory records of the Blustein Company for 


prior years? A. Yes, they did. 

Q. Now, when was that, if you can tell us? A. I don't recall the 

871 date at all. It was after we were at the new location, however. 

Q. It was after you moved to the new location? A. Yes. | 

Q. Did you know where the inventory records were? A. Yes. 

Q. What -- where were they? A. They were in a file drawer 
in a file cabinet. 

Q. Now, what inventory records were — 

A. Several years. I don't recall. : 

Q. Was the record for the inventory ending January 31, 1949, in 
that drawer, file drawer? A. Idon't recall, 

Q. Was the inventory record for January 31, 1948, in the file 
drawer? A. Let me answer you this way: There was one of those 
inventories they asked me to get and I got it. Now, I don't remember 
the exact year that it was. 
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Q. Now, at the time that you were asked to get the one, did you 
get it? A. Yes. 

Q. And you gave it to whom? A. I don't recall whether it was 
Mr. Harold or Mr. Eugene. 

Q. But whoever asked you for it, you gave itto them? A. That 

872 is right. 

Q. Now, when you got that inventory record out of that file drawer 
were there inventory records for other years in that file drawer, too? 
A. I believe so. 

Q. Ibeg your pardon? A. I believe so. 

Q. Was there any difficulty in locating any of the inventory rec- 
ords which Mr. Sobel asked you for? A. Not at all, 

Q. If he had asked you for more than the one year would you have 
been able to give itto him? A. Yes. 

Q. To your knowledge, did he know whether there were inventory 
records of other years there? A. I don't know if he was aware of where 
they were or not. I don't know. 

Q. He didn't ask you for them? A. He asked me to get it. 

Q. I beg your pardon? A. He asked me to get that and I got it. 

MR. NORDLINGER: I don't hear you. 

THE COURT: I don't hear you either. 

BY MR. NORDLINGER: 

Q. That one and no others? A. That is right. 

873 | THE COURT: Do I understand that you are not sure which one that 
was? 

THE WITNESS: I am not sure of the year. 

* * * * * * 

875 BY MR. NORDLINGER: 

Q. Well, when the article came in and it was tagged did the same 
tag stay on it all during the time it was there? A. As far as I know, 
it did.. Ps 

Q. As far as you know, it did? A. Right. 

Q. So that an article that was there three or four years would 
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still have the same tag on it, commencing with 9? : A. That is right. | 
Q. Now, do you know what the numbers after the 9 were designed 
to accomplish? A. They were to set the price at which it would be sold. 
Q. By whom? A. By us in -- well, by us. , By the Blustein 
Company. : 
* * * * | * * 
876 Q. Now, I asked you when the articles were tagged whether that 
tag bore any relation to what price the Blustein Company paid for the 


article when the Blustein would buy it? A. Well, yes. 
* * * * * * 

884 A. I would put onour cost price, probably fromthe -- well, I 
would put on the cost price, let us say, or what the value of it was, let 
us put it this way. : 

Q. Well now, when you would put those prices down on the paper 
next to the specific articles where would you get your information about 


costs? A. From a variety of places. 


Q. Well now, what places, if you remember ? Invoices, for in- 
stance? A. Sometimes it would be taken from the retail price we would 
know or sometimes from invoices, and sometimes from past inventories. 

Q. I beg your pardon? A. Sometimes from past inventories. 

Q. You mean, you would consult with inventories for prior years 


and then put down the same or perhaps a different price in relation to 
what -- A. Well -- : 

MR. BULMAN: She didn't say that. 

MR, NORDLINGER: No, I don't mean -- 1 am Sorry. 

MR. BULMAN: She didn't say that. 

BY MR, NORDLINGER: 
Q. You consulted inventories for prior years for what purpose ? 
885 A. Well, to see if it was old merchandise, to see what we had 

taken it at previously, and to put, well, a lower price or sometimes 
eliminated it completely if it was very little merchandise. 

Q. Now, I just want to be sure [ understood 7o8 correctly. You 
would consult the old inventories -- A. Yes. 
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Q. -- to see that you put down the price -- A. Well, of course, 
we wouldn't -- I wouldn't put it down the same thing we had it before 
because, after all, it was a year older, and so we would reduce it 
somewhat, too. 

Q. You would reduce it from year to year, you mean? A. Yes. 

Q. Now, did you consult with Mr. Blustein from time to time 
about the prices? A. Oh, yes. 

Q. Before the inventory was completed did you discuss the prices 
on the inventory with him? A. Yes, everything, yes. 

Q. So that the inventory was priced following your consultation 
with the price tags, with the tags on it, with the invoices, with prior 
years' inventories -- A. That is right. 

Q. -- and under the direction of Mr. Blustein? A. Yes. 

886 Q. If you had any doubt about it, about the correct price, whom 
would you ask about it? A. Mr. Blustein, yes. 

* * * * * * 

Q. Was there any change in your duties after the Sobels bought 
the Blustein Company December 14, 1949? A. Yes, there was. 

Q. What change in your duties was effected? A. From an over- 

887 all, I guess it would be the term "bookkeeper". I was placed as 
bookkeeper on the accounts receivable. 

Q. Only accounts receivable? <A. That is right. 

Q. You no longer had anything to do with accounts payable or the 
other bookkeeping? A. That is right. 

* * * * * * 

892 Q. There is just one other question, Miss Humerick: When you -- 
when the merchandise would come into the Blustein Company after you 
ordered it from the manufacturer such as Jacoby-Bender, Hadley, 
Speidel, or Elgin, people of that kind, you would then put a tag on it, 

a keystone tag as to what it should-retailfor? A. Yes. 

Q. Is that correct? A. That is right. 

Q. And you would base your retail price based upon certain mark- 
up of the goods that cost you, wouldn't you? A. You mean the retail 
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or our selling -- 

Q. Your selling -- A. Yes. 

Q. Isn't that true? And in some instances you would use twenty- 
five per cent as the mark-up, like silver? A. Mitybe. I don't recall 

the mark-up. 7 

Q. You don't remember, remember any individual percentages 
of mark-up? Now, when you would take this inventory it would come to 
instances such as fourteen carat or ten carat men's wedding rings -- 
were they staples in the jewelry business, men's marriage rings ? 
A. I would say so. : 

Q. And you would sell them all the time, wouldn't you, to the 
trade? A. Yes. 

Q. Who would give you the price that you would put on the retail 
price, that would go out to the trade? This keystone ? A. Well, at 
this time I knew what our mark-up was from the invoice. I would mark 
it accordingly. | 

Q. And if there was any change other than that who would order 
it, the one to price it below that? Who would? A. Well, Mr. Blustein. 

Q. Mr. Blustein? A. Yes. : 

* * * * * r 

894 Q. Now, when it came to other items of jewelry, for instance, 
like a ladies wedding ring, a platinum wedding ring with diamonds, 
who would give you the cost of thatitem? A. The cost I could take 
from an invoice. 

Q. You have no invoice. Who would you get it from? A. Well, 
Mr. Blustein, I suppose, but -- 

Q. Somebody would give it to you and you would | put it down? 

A. Iam wondering how we could get merchandise without an invoice. 

Q. That is right. So that you would have an invoice for the mer- 

chandise? A. Either an invoice or a memorandum of — — or 


something of the sort. 
* * 
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902 CHARLES KERSHENBAUM 
was called as a witness by the defense, * * * 
* * * * * * 
903 [DRECT EXAMINATION] 


BY MR, NORDLINGER: 

Q. Now, Mr. Kershenbaum, as a Certified Public Accountant, 
did you make a computation for a percentage of gross profit earned by 
the Blustein Company for the fiscal years ending January 31, 1948, 
January 31, 1949, January 31, 1950, January 31, 1951, and January 

904 31, 1952? Just answer that question yes or no. 

MR. BULMAN: I object. May we come to the Bench? 

THE COURT: Yes. 

(At the Bench:) 

THE COURT: This is the same thing that we dealt with before, 
isn't it, Mr. Nordlinger ? 

MR. NORDLINGER: Not quite in this form, I think, your Honor. 

THE COURT: What makes it different, sir? 

MR. NORDLINGER: Defendant's Exhibit for identification No. 31. 
shows, and, of course, all of the documents on which it is based are 
either in evidence or have been identified, shows the percentage of gross 
profit for the year ending January 31, 1948, after the adjustment that 
was made by the Sobels. 

| The succeeding year, January 31, 1949, was not adjusted and re- 
mains the same as it always was. The year ending January 31, 1950, 
is as they show it. The year ending January 31, 1951, is as they show 
it. And the year ending January 31, 1952, is as they show it. 

THE COURT: Now, what makes any of those material other than 
1948? 

MR. NORDLINGER: Now, here is the computation, Defendant's 

905 Exhibit No. 32, which I haven't yet identified, showing the per- 
centage of profit, gross profit for the Blustein Company for the year 
ending January 31, 1948 as originally reported; the percentage as ad- 
justed by the Revenue Agent and as is in his report and as finally agreed 
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by the Sobels with the appellate division. ! 

I think this is material evidence to indicate that the adjustments 

| which they have made and their claim of inventory valuation is wrong. 
They claim the inventory to be valued at $94,000. If you value it at 
$94, 000 it is completely wrong in the result shown by the operations 
of this company for the year commencing January 31, 1948 through 
the year ending January 31, 1952, as shown in the documents admitted 
in evidence and thus far identified for admission. | 

And I think it shows that they are wrong when they claim that Mr. 
Blustein undervalued this inventory. When you take his figures it comes 
out right. When you take their figures it comes out wrong. 

I think it is material evidence, your Honor, very material. 

THE COURT: All right, sir. Do you want to say something? 

MR. BULMAN: Yes, your Honor. I object to that. The only 
issue in the case, your Honor, is whether or not the inventory of 1948, 
taken by Mr. Blustein, is correct and accurate and if it is inaccurate 

906 and not correct, then the jury is to decide that, 

Now, they warranted under the warranty that there was no obliga- 
tion for income taxes and whether the Blusteins made a mistake, whether 
the Sobels made a mistake, whether their accountants made a mistake, 
is not in issue here. The issue is that the United States Government, 
on its own, after they came into the picture, made an independent 
check and found that there was an over-evaluation of the inventory. 

As a result, approximate result of that, there was an assessment. 

Now, the contract -- we didn't buy inventory and we didn't buy 
whatever the percentage of mark-up was. We bought capital stock for 
X dollars and if we had to pay out as a result of the Government coming 
in and making a deficiency tax assessment against us, the purchase price 
was to be reduced thereby. That is the only issue. 

The evidence is that Uncle Sam walked in and it cost the Sobels 
some odd $20, 000 which they actually paid after carrying out all the 
terms of the contract, giving those -- whether they can or did not under 
the contract is.a question of fact for the jury. | 
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The accuracy or inaccuracy of that assessment is not in issue, 
The only thing in issue is whether or not that inventory was accurate 
or inaccurate and this doesn't prove it either way. 

907 MR. NORDLINGER: We think, Your Honor, this is of inestimable 
value as far as its materiality and relevancy is concerned because if 
the Sobels claim the inventory to be undervalued by Blustein and to be 
correctly valued by themselves, then the gross profit ratio of this 
company for that one year is completely out of line and they couldn't 
be right on the figures. 

There is no possible way to prove that the inventory is over- 
valued by the Sobels as cogently as by showing the affect on the gross 
profit earned by this business during the period of some five years, 

And this study has been based on everything that is in evidence 
and properly identified, and I think it proves beyond any question that 
Mr. Blustein is right about this inventory and the Sobels are wrong 
about it. 

THE COURT: Iam going to sustain the objection for the same 
reason that I have said before, Mr. Nordlinger. 

MR. NORDLINGER: Now, if your Honor pleases, in view of the 
fact that your Honor has sustained this objection I would like to make 
a proffer of it so that -- 

THE COURT: Oh, you certainly may. I though! you had made 
a right substantial proffer already. 

MR. NORDLINGER: Well, what I would like to do is to identify 
the papers by the witness and then have him say what he did. 

908 MR. BULMAN: No. 

THE COURT: No, I won't do that. 

MR. NORDLINGER: And have your Honor rule on them. 

THE COURT: No, I won't do that. I hold that the question put is 
improper. Now, if you want, you may mark them or have the Clerk 
mark them. 

MR. NORDLINGER: They have been marked by the Clerk. 

THE COURT: And you want to offer them and I will sustain the 
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objection to them and then you will have them right on the face of the 
record so you will be thoroughly protected. : 

MR. NORDLINGER: Well, that will be fine as long as the record 
will show that I have the gentleman who prepared = here to testify 
about them. 

THE COURT: That is your proffer. That is what I understood. 

MR, NORDLINGER: Perhaps I might proffer at the Bench the 
fact that I have Charles Kershenbaum as a witness on the stand. 

- THE COURT: I will take notice of the fact that he is there and 
I took notice of the fact when you asked him the specific question. 
MR. NORDLINGER: And Defendant's Exhibits 31, 32, and 33 
were personally prepared by Charles Kershenbaum from documents ad- 
909 mitted in evidence or identified and marked and in possession of 
the Clerk. | 
THE COURT: That is your proffer. All right. 
- MR. NORDLINGER: Defendant's Exhibit No. 33. I think your 
Honor marked that No. 32. : 

THE COURT: No, I have 32 here and 33 over there. 

MR. NORDLINGER: Oh, I see. Defendant's Exhibit No. 33 is on 
a different matter. Defendant's Exhibit No. 33, and I think that you 
have not yet seen this, Mr. Bulman, -- : 


nan THE COURT: Well, let him see it. 
| MR. NORDLINGER: Yes, sir. ! 
ini MR. BULMAN: I don't know what it is but I: will be very happy -- 


MR. NORDLINGER: Now, if your Honor please, I offer Defen- 
dant's Exhibit No. 33 which can be identified by Charles Kershenbaum 


i] as having been prepared by him from the study, Defendant's Exhibit No. 
4, which Mr. Wechsler prepared back in 1950 as the basis for the 
+ original claim that the inventory of the Blustein Company had been 
| undervalued in the year, 1948. 1 
- Your Honor will recollect that Wechsler prepared a study as a 


basis for the first claims and showed that study to Mr. Brodsky, the 
Internal Revenue Agent, and went over it with him. Based on that 


| 
1 
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study Charles Kershenbaum has prepared Defendant's Exhibit No. 33 
which shows the amount of income tax for which this company, on the 
910 date of the sale of stock, was contingently liable to the United 
States for operations of the year, 1950. 

That is the year in which they bought it. The contract provides, 
as your Honor will recollect, that Blustein warrants that the books of 
account contain a complete and accurate record of all liabilities, abso- 
lute and contingent, of the corporation for income taxes. 

This study shows the amount of contingent liability for which the 
Blustein Company was liable at the time the Sobels bought it. So that 
there couldn't be any breach of warranty in this case. There couldn't 
be any damage sustained by the plaintiff because the taxes they owed, 
shown by the books, were substantially the same and, in fact, some- 
what more than the taxes that were finally assessed with their consent 
for the year ended January 31, 1948. 

This establishes that the plaintiff has suffered no damages by this 
change. 

MR. BULMAN: I object to that. 

THE COURT: I will sustain the objection because I think it isnot 
material under what I deem to be the theory of the case -- 

MR. NORDLINGER: Very well, sir. 

THE COURT: -- as we have more fully spread upon the record 
heretofore. 

911 MR. NORDLINGER: Very well, sir. I will leave these documents 
then in the possession of the Clerk. 


* * * * * * 
912 ABRAHAM BLUSTEIN 
was called as a witness in his own behalf, * * * 
* * * * * 
DIRECT EXAMINATION 


BY MR. NORDLINGER: 
Q. Now, Mr. Blustein, following the sale of the stock of the Blu- 
stein Company to the Sobels when was the first time that you received 
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any word or telephone call from Mr. -- fromthe Sobels or from Mr. 
Wechsler, .concerning inventory matters? A. The first call that I 
had was approximately on or about June 30, 1950. 
> Q. Now, after you received that call -- was it a telephone call? 
| 913 A. It was a telephone call not direct to me. I called the answer- 
ing service of my office and they told me that there was a call for me. 
Q. So pursuant to that did you then call -- did you then make a 
telephone call? A. I called the number, not knowing who it was, and 
I found out that it was Mr. Wechsler. | 
Q. Did you talk to Mr. Wechsler? A. I talked to Mr. Wechsler. 
. Q. What did Mr. Wechsler say to you on the iceman ? A, I 
would like to give you a picture of it -- 
Q. As near as youcan remember. Sir? a. Just actually the 


way it happened ? 
v 
Q. Just tell us what he said, Just tellus what he said on the 
‘ | telephone when you called him? A. There wasa discrepancy in the 


inventory and -- : 
Q. Now, after -- A. -- "lam sure that you won't like [it] if 
that matter is taken up with the Internal Revenue", | 
Q. What did you say to Mr. Wechsler ? A. , Tey I slammed 


the telephone at him. 


5 Q. You hung upthe telephone? A. I — up the telephone. 
Q. Now, did you -- A. I said something which is -- wasn't 
- 914 very cordial; however, no profanity. | 


Q. Now, after you hung up the telephone dia you then call him 
back? A. I realized that I shouldn't have done that. So I called him 
back and told him that Iam coming over to the office, to his office, to 
know what he is claiming. 


ae | And the following morning, which was ona Saturday, I was at 
Mr. Wechsler's office. 

Re. Q. Now, when you were there at his office ¢ on that Saturday 
morning what, if anything, did he say to you about the inventory of 
January 31, 1948? A. He gave mea preliminary lecture after letting 
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me sit there for quite a while. 
* * * * * 
916 Q. Did he show you the inventory book of January 31, 1948? 
A. No, sir. 
Q. Did he show you the study which -- A. No, sir. 
Q. -- has been identified as Exhibit no. -- A. He showed me 
nothing. He gave me a lot of talk. 
Q. He just talked? A. That is right. 
Q. Now, when you left the office did you engage an attorney ? 
A. lengaged Mr. Milton Baldinger. 

Q. The same gentleman who testified? A. The same gentleman 
that testified here. 

Q. Now, then you went to a conference with Mr. Baldinger to 
Mr. Wechsler's office? A. Several days later. 

Q. Several days later. But this was early in July of 1950? 

917 A. Correct, sir. 

Q. Now, at that conference at which you and Mr. Baldinger ap- 
peared did Mr. Wechsler show you the January 31, 1948, inventory? 
A. Not whatsoever. | 

Q. Did he show you the study identified as Defendant's Exhibit 
No. 4? A. No, sir. 

Q. Did you or in your presence did Mr. Baldinger at any time 
say to Mr. Wechsler or the Sobels that there was a deficiency in taxes 
of the Blustein Company for the year ended January 31, 1948? A. He 
talked about it. But I have not seen. 

Q Q. I say, did you tell him there was a deficiency? A. Whom? 

Q. Did you or Mr. Baldinger, in your presence, tell Mr. Wech- 
sler that there was a deficiency in income taxes for the year ending 


January 31, 1948? A. DidI tell Mr. Wechsler that there was a de- 
ficiency in 1947 income tax? 

Q. 48 income tax, yes. A. °48 income tax? I did not. 
Q. Did Mr. Baldinger in your presence tell him? A: I -- he 
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Q. Now, after that -- at that conference did Mr. Wechsler ask 

you any questions? A. He acted in the capacity of an agent. 

THE COURT: No, sir, The question is did he ask you questions, 

THE WITNESS: He did. : 

THE COURT: Yes, sir. Excuse me, Mr. Nordlinger. If you 
can say yes or no, please say it, sir, and if your counsel wants any- 
thing further he will ask you. : 

THE WITNESS: I will, your Honor. 

THE COURT: All right. 

BY MR. NORDLINGER: 

Q. Now, he asked you some questions. Was he — any ficti- 
tious part or presumed part when he asked you the questions ? A. A 
big part, sir. 

Q. What part was he playing, sir? A. Asan agent of the Inter- 
nal Revenue. 

Q. At whose suggestion did he do this? A. Oh, Mr. Baldinger's. 

Q. What questions did he ask you? A. I cannot recall exactly 
but how much did you pay for this and how much did you pay for that and 
a lot of other questions which I cannot recall now. | 

It is already eight -- 

Q. Did he make specific reference to the January 31, 1948, in- 


919 ventory by showing you the book? A. Truthfully, I did not under- 


stand the entire thing, to be honest about it. | 

Q. Well, did he ask you -- did he show you that January 31, -- 
A. He did not show anything. He was just talking. : 

Q. Now, you left the office rather abruptly with Mr. Baldinger ? 
A. Mr.. Baldinger said, "Now, is this all that you have to say or show, 
say? Anything else?" And Mr, Wechsler, -- I don't remember what 
he answered and Mr. Baldinger said, "Let's go". That was the end 
of this conference and I have not spoken to Mr. Wechsler either by 
phone or verbally since then. ; 

Q. Now, after you left Mr. Wechsler's office when was the next 
time that you heard from either Wechsler or the Sobels ? A. Sometime 
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in November, sir. 
Q. Was that by letter or orally? <A. By letter and then -- 
Q. Now, wait a minute. You heard from them by letter? 
A. By letter. 
Q. And that letter is in evidence -- A. Correct, sir. 
Q. -- or has been identified, one or the other? A. Yes, sir. — 
920 Q. Now, when you got that letter then you employed another law- 
yer. Is that correct? A. Correct, sir. 
Q. And then there was some more exchange in correspondence ? 
A. Correct, sir. 
Q. Which ended in November of 1950. Is that correct? A. Cor- 
rect, sir. 
Q. At that time the Sobels still owed you a balance on the con- * 
tract? A. Yes, sir. | 
Q. Now, did there come a time in November, 1950, when they 
paid that balance? A. Yes, sir. 
Q. Now after that period in November, 1950, did you thereafter 
verbally hear from Mr. Wechsler or the Sobels? A. I did. 
Q. Verbally hear from them? A. Verbally not at all. 
Q. None atall? A. None atall. Iwill, however, state that | 
the only time I did see Mr, Harold Sobel was in your office at a time al 
921 that he and Mr. Kamerow brought up the money to pay the balance. 
Q. But after that money was paid did you thereafter communi- 
cate with the Sobels or Mr. Wechsler verbally?: A. No, sir. 
Q. What is the next time that you heard fromthem in writing? 
A. Yes, sir. ae 
Q. You replied to that in writing and that was in 1952? A. Cor- 
rect, sir. 
Q. Now, after that exchange in correspondence did you there- 
after hear fromthem, Mr. Wechsler or the Sobels, verbally? A. No, 
sir. : | 


Q. It was in writing that you next heard from them? A. Cor- 
rect, sir. | 
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Q. That was in 1953? A. Correct, sir. ! 

Q. And your reply was by correspondence ? A. Correct, sir. 

Q. You had no communication with them at all: by word of mouth? 
A. None whatsoever. | 

Q. Now, at any time did Mr. Wechsler or the Sobels ask your 

922 consent to the filing of a waiver of the statute of limitations with 

the Bureau of Internal Revenue which they filed in December, 1952 ? 
A. None whatsoever. 2 

Q. Did they inform you they were going to file -- A. None what- 
soever. 

Q. When was the first time you found out that they had waived the 
statute of limitations? A. (There was no audible response. ) 

Q. After this case started? A. After -- something like that. 

Q. So until this case was filed you didn't know hoes had waived 


the statute? A. No, sir. | 
Q. Now, did they communicate with you when ‘they waived the 


statute again in 1954? A. None whatsoever. 

Q. Did they ask your permission to do it? A. None whatsoever. 

Q. Did they inform you they were going to do it? A. No, sir. 

Q. When was the first time you found out about that? A. When 
the case started. . 

Q. This court case, you mean? A. Tratfully, I do not remem- 
ber any particular date, but -- 

923 Q. No, but I mean you didn't find that out until after this suit was 
filed? A. Correct. 

Q. Now, in 1953 the Sobels filed a Form 870 with the Bureau of 
Internal Revenue, which has been identified, for the year commencing 
February 1, 1949, and ending January 31, 1950. Did they ask your 
permission to do that? A. None whatsoever. : 

Q. Did you know they were going to do it when they did it? 

A. I believe I did, from the correspondence. | 
Q. Well, if it isn't in the correspondence did you know? A. No 


sir. 
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Q. Now, in 1952, according to this Agent's report, the Sobels 
waived a conference with Mr. Brodsky's group chief in the Internal 
Revenue Service. Did Wechsler or the Sobels ask your permission to 
do that? A. No, sir. 
Q. Did you know they had done it when it was done? A. No, 


sir. 
Q. Was the first time that you knew it had been done when you got 
924 a copy of the report? A. I believe -- that is -- when I was sued 
and we got the papers and so forth. 

Q. Now, getting down to the practice of putting tags on merchan- 
dise in your business, will you please tell the Court and jury when an 
article of merchandise came into the Blustein Company what marks did 
you put on it? A. There was a little confusion in -- 

Q. No, just tell us what marks you put onit.. A. We would put 
on 9 and the price, our price to sell to the retailer double. In other-- 
words, a keystone price. If we were to sell the item for $10 we would 
put on 92000--920, if we were to sell the item for that price. 

If the Court will permit me I would like to straighten out a little 
confusion that was in court. 

THE COURT: Now, you had better answer what your counsel asks 
you. 

THE WITNESS: In regard to tags and marking -- 

THE COURT: Do you want this, Mr. Nordlinger ? 

BY MR. NORDLINGER: 

Q. Mr. Blustein, if I don't cover it in my questions then I will 

ask you and we will go back. A. Yes. All right, sir. 

: Q. When the article came into your store you put a tag on it, 

9 plus double the price that you hoped to get from the retailer? A. Cor- 
925. rect, sir. 

Q. And that double price was what the retailer hoped to get from 
his customer. Correct, sir? A. Correct, sir. 


Q. Now, when those tags were put on the article that came into 
your establishment did they stay on that article as long as you kept the 
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article in stock? A. Correct sir. 

Q. Were there any changes made on those tage from the time 
you obtained the article in stock until it was sold? A. No, sir. 

Q. Now, when the tag was put on the article did that tag bear 
any direct relation to the amount that the Blustein Company paid for the 
article when the Blustein Company bought it? A. Absolutely not. 

Q. Now, will you explain to us how you put the tags on there and 
what system was followed in doing that? A. A tag would usually be in 
many instances -- that the tag would be from a manufacturer, let's say. 
If the manufacturer wanted to sell the item for -- to the consumer for 
$10 there was a tag, $10. ! 

We would quite often duplicate that tag with writing on the back 


926 of the card, 92000, but the $10 was suggested by the manufacturer. 


In many cases we would not even put on the 92000 and we would 
make an attempt to sell it for $5 to the retailer; that is, if the manu- 
facturer would put on the tag for $10 we would make an attempt to sell 
it for $5, but that did not indicate that this $5 represented anything that 
what we paid for the item. 

I would like to prove to your Honor and the ladies and gentlemen 


of the jury -- 

MR. BULMAN: There is no question pending. | 

THE COURT: Now, Mr. Nordlinger, I think we would be much 
better off if you put questions to this witness, please. | 

MR. NORDLINGER: Ali right. : 

BY MR. NORDLINGER: 

Q. Now, you have before you Defendant's Exhibit No. 30? 
A. Yes, sir. : 

Q. That is a -- that is a watch bracelet, -- A. Yes, sir. 

Q. -- JB watch bracelet? A. Yes, sir. | 

Q. That we have been talking about here. Does that have a manu- 
facturer's price stamped on that card? A. Yes, sir. ; 

927 Q. Andwhatisthe price? A. $4.95. : 
Q. Now, let's say that -- I think you testified the other day that 
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you had bought four thousand of these watch bracelets from the Elgin 
National Watch Company for fifteen cents? A. Correct, sir. 

Q. Now, when that article of merchandise, which you paid fif- 
teen cents for, came into your establishment, a Jacoby-Bender brace- 
let, what tag number woujd. you put on the merchandise? A. Many 
bracelets carried $7 -- 

Q. No, no-- A. -- $7 and we would sell it for $3.50, -- 

THE COURT: Just a moment. : 

THE WITNESS: -- some of the bracelets. 

BY MR. NORDLINGER: 

Q. You have got -- we can make it clear if you will follow along 
with this. Let's suppose you bought that Jacoby-Bender bracelet, Defen- 
dant's Exhibit No. 30, which has a price tag on it printed on there by 
the manufacturer of $4.95. Let's say you got that in a lot of four thou- 
sand bracelets; that you paid fifteen cents apiece of -- for. A. Well, 

928 usually in a case of that sort we would buy it from the Elgin Na- 
tional Watch Company, which we did in many cases, but we would pick ay 
out the Jacoby-Bender, Hadley, Bruner-Righter, Speidel, send them 
back to the manufacturer and let them card it -- 

Q. When you say -- A. --cardit, put itona card. We would 
buy the bulk because the Elgin National Watch Company would buy the 4 
bulk and when they decided to eliminate a bracelet from their inventory 
and not to put it on the watch any more they would get -- sell it. 

Q. Allright. So then you would have it carded with -- 

A. In some cases I would. In other cases, we would not. We would 
sell it loose. 

Q. Allright. Now, this was an article that the manufacturer's 
suggested retail price was $4.95. A. Correct, sir. 


Q. You paid fifteen cents for it? A. Yes, sir. 

Q. You put it in the inventory? A. Yes, sir. 

Q. And you putatagonit? <A. Yes, sir. 

Q. Now, what tag would you put onit? A. $4.95 witha 9 in 
front of it. ye 








223 : 

929 Q. So that you would put on the tag on the bracelet that you bought 
y | for fifteen cents, ina lot of bracelets, the manufacturer's retail price 
* was $4.95? A. Yes, sir. | 

Q. You would put a tag on it, 9495. Correct? A. Correct, sir. 

Q. Now, can you give us some other instances in which you 
would buy material at job lots or in large quantities where you were 
able to purchase under the market? A. Of course, it is exceedingly 
difficult when you put a question up to me now when I haven't got the 
records for so many years, and naturally, during the war years the 
joblets disappeared somehow. I mean, youdidn't buy it as often but 
you would still run into many many buys. | 

Q. Now, did-- A, But in many cases we — buy an item 
and if we knew that a traffic, so to say, would carry a certain price we 
would put that price on regardless of what the item cost to cover a 
lot of unfortunate things that happened in losses and different things. 

Q. Now, was it frequent that you could buy materials under the 
market? A. In 1948 -- in 1947, '48, and '49, you * buy barrels 

930 _ of it, ship-loads of it. 

Q. And did you buy any? A. If Iamcorrect, I think I did. 

Q. And is it correct to say that the tag numbers that you put on 
that merchandise bore no relation to the cost of miscellaneous jewelry 
as -- A. Absolutely not with the exception of in some cases we would 
get a new line in and we would -- then we would apply that method of 
not adding -- not taking off thirty per cent of the selling price but mul- 
tiplying yet by three. We would go to wark. If it cost us $1 we would 
simply multiply it by three, put on 93. ! 

Q. Now, is it possible in the wholesale business to value an in- 
ventory by the use of a formula based on tag numbers attached to arti- 
cles of merchandise? A. This is one of the most ridiculous things 
that I heard, and I say no. 


Q. It cannot be done? A. It cannot be done. “And to be correct. 
* 5 * ae * * 
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931 BY MR, NORDLINGER: 

Q. Now, Mr. Blustein, is it -- was or what is the custom of 

wholesale merchants with respect -- I will put it this way: Is the 

| custom of wholesale merchants when they take up a merchandise in- 
ventory to put on any articles except staples a lowvalue? A. It is 
quite prevalent. 

Q. Now, have you examined the inventories of the Messrs. Sobel 
for the fiscal years ending January 31, 1950, and January 31, 1951? 
A. Toa good extent, sir. 

Q. Have they done the same thing? A. No, sir. 

Q. What did they do? 

MR, BULMAN: I object. 

932 THE COURT: What has that got to do with this? 

MR, NORDLINGER: I want to show that these gentlemen -- 

MR. BULMAN: Just a moment. 

THE COURT: Suppose you come to the Bench, please. 

(At the Bench:) 

THE COURT: What do you want to show? 

MR. NORDLINGER: I want to show, if your Honor please, that 
in the operation of the Sobel's business that, according to the custom 
of wholesalers, they, too, did not follow their wholesale prices; that 
they had to exercise judgment when they valued their inventory and 
when the article was a wholesale price of, we will say, $5 then they 
wouldn't mark it in their inventory at $5. 

They would take it up at fifty cents or $1, just the same as Blu- 
stein did, because that is a reasonable and customary method of taking 
an inventory. 

We are not trying to use that to establish any fraud on their part 
inany way, although it might be susceptible to that interpretation be- 
cause of their method of inventory and the one that they are trying to 
use on Blustein, but we are offering that for the specific purpose of 
showing, according to the custom of wholesale merchants, you don't 
follow any formula in pricing an inventory. 
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You have to use your best judgment and the sobels did it just like 

933 Blustein did. 

THE COURT: You say they can show fromthe 1950 that they did 
not use that ? | 

MR. NORDLINGER: Yes, sir. | 

THE COURT: Is that going to help us any? | 

MR. NORDLINGER: Yes, sir, because it proves that what Mr. 
Blustein says is correct; that you can't write inventories by use of the 
formula; that you have to look at the article and put a price on it. 

THE COURT: Miss Humerick said they used the formula. 

MR. NORDLINGER: She did and she also said that they didn't 
always use the same one. ) 

THE COURT: That is right. Well, I don't in anybody contended 
that. They had various articles, silver, jewelry, - : 

MR. NORDLINGER: They contend that they valued this thing by 
one formula only. i 

MR. BULMAN: No, -- | 

MR. NORDLINGER: The evidence is clear that the Sobels valued 
this by one and one only. They took off the 9 and divided by two and 
took seventy per cent of that. | 

THE COURT: The record will speak for itself on that but my 
definite recollection unfortunately, because I heard Mr. Sobel talk 
about so much for silver and so much for this -- . 

934 MR. NORDLINGER: He said the mark-up was different but the 
way they valued this one he said was to take the 9 off, divide by two and 
take seventy per cent. 

MR. BULMAN: I object to that, your Honor, for this reason -- 

THE COURT: What are you objecting to now? What he is asking? 

MR, BULMAN: Yes. 

THE COURT; Allright. What is your objection? 

MR. BULMAN: Let's assume that the Sobels themselves deliber- 
ately undervalued the stock in 1950. How does that affect what he did 
in 1948? That is not the issue here, 
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THE COURT: I don't think it does. I don't think that is the pur- 
pose and if that were the only purpose, why, I would certainly sustain 
the objection, but the thing I understand Mr. Nordlinger now to be say- 
ing is that these people, namely, the Sobels, have utilized a method 
when, in fact, they didn't even use it in their own inventory. 

MR. NORDLINGER: Right. 

MR. BULMAN: I don't understand him to mean that. 

THE COURT: If I understand what he means, having acquired prop- 
erty, say, for $10, -- that is an easy one -- they didn't apply the 9 plus 
200 or 2000, whatever it was, and then divide it by two to get the price. 

935 MR. BULMAN: Well, my understanding is that there is nothing 
in here indicating they used the keystone system in 1950. They didn't 
use the keystone system in 1950. 

THE COURT: Does the record show that? 

MR. NORDLINGER: The record shows that they put down, your 
Honor, their expected wholesale price just like the keystone system 
although they didn't do it the same way. They put a column "expected 


sale" which means their wholesale price to their customers, the retail 


jewelers. 

And they didn't price their merchandise by taking seventy per cent 
of the value. They would take the very same bracelets that we are talk- 
ing about now at fifty cents instead of $1. 25. 

There is instance after instance in which these gentlemen, ac- 
cording to the custom of wholesalers, valued their inventory according 
to their best judgment, just like Mr. Blustein did without following 
any formula. And it is grossly unfair, when one of the issues in the 
case is the custom of wholesalers in valuing an inventory, not to be able 
to show that the very plaintiffs, themselves, used the same system of 
hit or miss guess, because that is what it amounts to. 

MR. BULMAN: That is not the test here. The test here and 
the issue here is not what the custom and usage in the industry was. 

936 The test here is whether or not Mr. Blustein in 1948 under- 
valued this inventory. 
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THE COURT: I will grant you that but how are you going to ar- 
rive at whether he did or didn't? That is what I understand Mr. Nord- 
linger's present approach to be. | 

MR. BULMAN; First by Mr. Blustein. He is now saying what 
he did was fair; secondly, he put on an expert to say that in 1948 the 
value that was put on by Blustein was correct. : 

Now, what the Sobels did in 1950, which was two years after 1948 
and how they arrived at it - how does that spell out what the true worth 
of that merchandise was ? ! 

_ THE COURT: What is this return we are talking about ending in 
‘49? I mean, for the year ending what? | 

MR. NORDLINGER: January 31, 1948. : 

MR. BULMAN: '48. Now, -- 

THE COURT: What you are talking about now is 1950 ? 

MR. BULMAN: 1950. 

MR. NORDLINGER: January 31, 1950 and January 31, 1951. 

MR, BULMAN: According to his own expert there was turmoil 
in the industry after 1948 and prices dropped all over the lot. That 
is what he said. Sohow does that give us any indication or any guide 
as to what happened in 1948? : 

937 THE COURT: Have you got any return for 1949, Mr. Nordlinger ? 

MR, NORDLINGER: No, sir. According to Miss Humerick, 
they had the book. : 

MR. BULMAN: We have no ‘49. . 

MR. NORDLINGER: They haven't produced it. I think that is 
very material to show the method that a wholesale merchant uses in 
valuing this inventory, and the Sobels, themselves, who complain about 
Blustein in January 31, 1948, didn't use the method themselves that 
they want him to use. | 

MR. BULMAN: They didn't use the keystone -- 

MR. NORDLINGER: They used the same thing as the keystone 
only in a different way. Instead of putting down a 9 and dividing the 
figures by two they just put down figures that they expected to sell at; 








228 
exactly the same thing; no difference whatsoever. 

MR, BULMAN: That still doesn't prove the value of the inventory 
of 1948, your Honor. 

THE COURT: I know it doesn't, but the thing that disturbs me 
and which makes me hesitate in connection with it is the reasonableness 
of the method by which they reached the point of value. 

I don't think it is a question of principle. I think it is more of a 
question of credibility which could be attached. This is 1948 and the 
other one is two years later, but I doubt if that is sufficiently far re- 

938 moved. 

MR, BULMAN: You mean, as to the method or as to the results 
of the valuation ? 

MR. NORDLINGER: The method. 

THE COURT: I think he is talking about method. In other words, 
what he desires to show is that they, themselves, while advocating a 
method in question or a similar method, didn't in fact utilize it. And 
it is value Iam concerned with. 

MR. BULMAN: Let's assume that they used a different system. 

THE COURT: What? | 

MR. BULMAN: Let's assume that they used a different system, 

THE COURT: Hasn't the jury got a right to take that into con- 
sideration in determining whether the value fixed is fair or not? That 
is my question. I am disposed to let them answer for that purpose un- 
less you can convince me to the contrary. 

Idislixe going into '50 because '50 in the light of all that was 

said was a change, but I think that goes more to the weight than to the 

admissibility of it. 

: MR. BULMAN: At this posture of the case our contention is that 

irrespective of the method used, irrespective of the method used, that 

the Internal Revenue adopted their old method and came up with a de- 
939 ficiency. 

| Now, let’s assume that the Sobels themselves used an erroneous 

method, the same method that the Blusteins used, and were erroneous 
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and they sold out. Somebody would come in and clip them under the 
same warranty. How does that have any effect or any peers value 
as to what was done in 1948? 
THE COURT: Well, I understand that the agent for the Govern- 
ment said he made his independent investigation. 
MR. BULMAN: That is right. 
THE COURT: I understand that Mr. Arent said that the practice 
is that they always make it and they had figures there but, nevertheless, 
they did have the use of the figures of Mr. Wechsler making use of a 
formula. | 
At least, Mr. Sobel, I believe among other things, said that that for- 
mula is a reasonable formula for determining it. I don't think I am: in 
a position, Mr. Bulman to say that the mere fact that the Internal Rev- 
enue did in fact make a determination would be conclusive to the point 
that they couldn't show an error therein valuewise. : 
MR. BULMAN: If it resulted in our paying out | money whether they 
made error or not makes no difference. 
THE COURT: Iam not sure of that because he demas) have some 
other propositions. 
MR. BULMAN: The issue is did we pay out that much money. 
940 Did Uncle Sam make us pay it? 
MR, NORDLINGER: No. | 
MR. BULMAN: And we fought it all the way. 
MR. NORDLINGER: No, you didn't. You signed a consent to it. 
THE COURT: Well, it is half past four, gentlemen, so I think 
what I will do is I will recess at this point and I will consider it over- 
night. | 
As I understand it, all that you want to show through this witness 
is as to what we are talking about now only, of course; that the 1950 
inventory of the Sobels can be shown not to reflect the use of a formula 
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of the type which was used by Mr. Wechsler and the Sobels in deter- 
mining that there was certain additive liability. 

MR. NORDLINGER: That is exactly right. 

THE COURT: All right. I will see what the situation is and 
in relation to 1950 -- 

MR. NORDLINGER: Yes, sir. I wanted 1951, too, but if Your 
Honor -- 

THE COURT: Well, let's take one at a time. 

MR. NORDLINGER: Ali right. 

(End of Bench conference. ) 

THE COURT: Ladies and gentlemen, we are going to recess at 
this time to return tomorrow morning at ten o'clock and remember the 


same admonition. 
* * wy * * * 
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* * * * ! * * 

944 THE COURT: I think the minority rule has broadened it some, 
but if you go to your own client in this you will see that this is pitched 
on the question of breach of warranty. So I will so hold. 

I also gave as serious thought as I could to the further proposition, 
namely, the objection which was interposed with reference to the 1950 
proposition, looking to, as I understood your position to be, Mr. Nord- 
linger, that you could show that in that statement of Sobel, that they 
did not adhere to certain things which they said they did in connection 
with determining lowness of the inventory of Blustein. 

Now, under the approach to this case which I believe is proper, 
namely, whether or not there has been a breach of warranty with refer- 
ence to taxes and whether or not there has resulted therefrom damage 
to the Sobels, I do not believe that it would be germane to the issues 
there presented, and therefore I will sustain the objection. 

MR. NORDLINGER: Very well, Your Honor. May I make a 

be proffer of the evidence? 

THE COURT: Certainly, yes, indeed. ! 

MR. NORDLINGER: I proffer the testimony of Abraham Blustein 

945 who has reviewed the inventory for the year ending January 31, 
1950, as taken by the Sobels December 31, 1949, and adjusted to reflect 
transactions of the business during the intervening month. 

As a result of the Sobel inventory there are between 700 and 800 
items listed by Sobel on that inventory at wholesale cost to which he has 
not applied the 70 percent formula for valuation purposes. 

This evidence contained in summary form on 30 pages of legal 
sized yellow paper, we deem to be relevant and i ad for the follow- 
ing purposes: | 

First, to attack the credibility of the witness Sobel and the wit- 
ness Wechsler, who testified that the inventory for the year ended Jan- 
uary 31, 1948 could be valued by the use of a formula applying to whole- 
sale cost, a 70 percent figure, to determine cost, or account value to 


the wholesaler, whichever is lower. 


| : 
ee [ 
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Second, they establish that according to the custom of merchants 
and the method of valuation of the Sobel inventory by the Sobels them- 
selves, they did not apply a formula to the figures that they set down 
reflecting the price at which they would sell to jewelers, and it is 
therefore material and relevant to show that they improperly valued 
the inventory of January 31, 1949, as well as to show that there were 
some ulterior motives in connection with their valuation of the January 

946 31, 1948 inventory. 

In other words, not only does it attack the credibility of the wit- 
ness Sobel and Wechsler, not only does it indicate that the January 31, 
1948 inventory is not erroneously valued because the formula was not 
adhered to, but it also establishes an ulterior motive on the parts of the 
plaintiffs with respect to the valuation figures and, as I previously stated, 
the instances are hundreds and hundreds of cases, between 700 and 800 
cases, of material under valuations by the Sobels, accomplishing all 
of the things that I have referred to before. 

I think it is grossly unfair -- not unfair in a hideous sense, but 
I think it is -- I will strike that statement, if you please. 

I think that an impediment with which the defendant should not be 
required to go forward with its case. If the defendant cannot show that 
the Sobels themselves don't value the inventory the way they say he 
should have valued it, it seems to us that it is impossible for the de- 
fendant to conduct his defense. 

THE COURT: Well, you have expressed yourself sufficiently 
upon the record there, Mr. Nordlinger. 

MR. NORDLINGER: Yes, sir. 

THE COURT: I don't think it reduces itself to what you have said-- 
I hope it hasn't, because this has been long and lengthy. 

947 There have been certain challenges as to the lack of substance on 
the Blustein inventory, and on your hand you have gone to challenge 
what has been said by the other side attacking that inventory. © 

Now I won't detail it all the way through because I think we have 
all got even our respective philosophies on the face of this record, 
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and under the approach which I felt this case required I do not believe 
it to be germane or material, and while you have a right to impeach the 
integrity of witnesses you do so on what is material. 

And now let me say this: My understanding is that insofar as the 
evaluating of the inventory of January 31, 1948, is concerned, by the 
Sobels, that the method they employed was born of necessity. 

They found themselves in a situation where rather than to follow 
the orthodox method of evaluating, namely, to determine the cost and 
the fair market value thereof, namely, the use of a formula which they 
believed to be liberal to the Blustein Corporation in that they employed 
the figure of 30 percent rather than detailing through it with respective 
percentages, which would have made for even a higher inventory -- in 
any event, I think our basic approach is the philosophy under which this 
is tried and the issues which are to be determined, and you have ex- 
pressed yourself sufficiently on the record. — I don't want to cut 

948 you off. 
MR. BULMAN: No, Your Honor, I have nothing to say. 
THE COURT: All right, we will move on. 


(End of Bench conference, ) | 
* * * * * * 


[ DIRECT EXAMINATION Resumed) 
953 BY MR. NORDLINGER: 


Q. Now, Mr. Blustein, inviting your attention to the end of the 
year or the fall of the year 1947, did you have an occasion to sella 
large bill of merchandise to the Marine Post Exchange people of the 
Marine Corps in North Carolina? A. Yes, sir. 


* * * — | i * 
A. * * * They placed an order amounting close to $40, 000. 
* * * * * * 


955 And so we did. We cancelled out the balance of the order for the 
Post Exchange. We had thousands and thousands of dollars ordered. 
We didn't want to cancel from manufacturers because we were afraid 
we might lose franchises. 
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We did not want to have Lands, Incorporated take it from us, be- 
cause they were the best customers we had, and merchandise was com- 
ing in as late as December of 1947 to complete orders that we didn't 
get, we no longer had from the Post Exchange. 

5 * * * 

957 CROSS-EXAMINATION 

BY MR. BULMAN: | 

Q. Mr. Blustein, this $40, 000 order that you received in 1947, 
early fall, is that correct, sir? A. I can't hear you, sir. 

THE COURT: I didn't hear you either. 

BY MR. BULMAN: 

Q. The order, that $40,000 order -- A. Approximately 
$40, 000. 

Q. That was in early fall of 1947? A. It was about fall or the 
late summer, around that time. 

Q. Allright. And that order consisted of what type of merchan- 
dise? A. Oh, every Kind of merchandise that we have, such as 
jewelry, pendants, bracelets, other types of merchandise in the 
jewelry lines. 
| Q. It consisted of every type of merchandise that you would sell 
to the trade, wouldn't it? A. Not the heavy merchandise. 

Q. No, Imean-- A. Just the jewelry lines, 

958 Q. Allright. And when that order came in, I think you told us 
that you -- that the man wanted fresh merchandise, so you ordered 
fresh merchandise? A. We ordered a considerable amount, anything 
we didn't have in stock fresh. 

Q. So that whatever you didn't have in stock was part of your 
merchandise, I mean what you did have in stock was your ordinary 
merchandise of these various types of jewelry and what you needed to 
fill out the order you ordered fresh merchandise. Right? A. Correct. 

Q. And the stuff that you had in stock, that was pretty good mer- 
chandise too, wasn't it? A. In some cases it was and in.others it was 
not the type that they wanted. 
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Q. Well, didn't you just tell us that they wanted good fresh mer- 
chandise? A. Correct. 
Q. So that you weren't going to sell them stale merchandise in 
a $40,000 order? A. Correct. i 
Q. Right? A. Yes, : 


959 Q. So thenIam correct, amI not, that what you were going to 


ship in that order was good, merchandisable merchandise ? A. Yes. 
Q. Right? All right. Now, you received some of that merchan- 


dise, did you not? A. I did. 


Q. From the manufacturers. A. I did. 2 
Q. And you shipped approximately $7, 000. \ $7, 000 or 


$8,000. I don't recall. Maybe less. 


Q. And then this situation developed where the Captain came up 


and said to ship direct to him or cancel, A. He cancelled that. 


Q. Allright. Now, did you receive the balance of the merchan- 
dise? A. A lot of it. : 

Q. What? A. A lot of it. 

Q. Well, that merchandise which you received in the fall of 1947 
was brand new merchandise, wasn't it? A. Yes, but -- 


| 


960 Q. Wait a minute. Answer that question first. A. All right. 


I will answer that question. 
Q. So it was brand new merchandise and you had just paid so 


_ many dollars for it, hadn't you? Answer the question. A. Correct. 


Q. And when you took inventory in 19- -- in December of 1948, 
it was only several months old, wasn't it? A. Correct, but -- now, 
let me answer that. | 

Q. Wait a minute. A. Now, wait a minute. 

Q. Let me ask the question. You got this merchandise in 1947 
fresh. A. Yes. | 

Q. And it was standard merchandise. A. I * say that. It 
was merchandise that we had -- some of the items that the Marine Corps 
buys, jewelry stores will not carry. And you know that. 

Q. Idon't knowit. That is why I asked you whether or not you 
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bought standard merchandise. A. All of the merchandise that they 
ordered were in many cases. | 
| Q. Well, tell us what they ordered. A. I don't recall. It is 
10 years back, what they ordered. The records -- bring the records 
961 of your client and we will prove it. 

Q. Bring the records of my client? I will be very happy to, 
A. Sure. 

Q. All right now. When you took inventory of this brand new mer- 
chandise in 1948, it was only several months old, did you depreciate 
that? A. Now, waita minute. When we sold, if we sold merchandise 
during the Christmas holidays in 1947, we naturally shipped the mer- 
chandise that we ordered and we had those that we had left from before 
left on the shelves, because the merchandise, the inventory completely 
was off balance. 

Q. I don't follow you. A. You don't follow? Iam sorry. 

Q. No, sir. A. But every merchant, every merchant, your 
client will explain -- 

Q. I don't follow you and I want to get it straightened out so the 
jury will follow you. A. Yes, sir. Here is what merchandise we 
have here. 

962 Q. There is no question now pending. You received a $40, 000 
order. A. I received a $40,000, approximately a $40, 000 order. 

Q. And you had some of that merchandise to fill that order in 
stock. A. We had some, but we had to get new goods. 

Q. Just answer that question. 

THE COURT: Mr. Witness, please just try to answer the ques- 


THE WITNESS: Yes. 

THE COURT: Now, if -- 

THE WITNESS: Now, excuse me, sir -- 

THE COURT: Just a moment. You arenot helping us when you 
do that. We are trying to get what you say. If you will just answer 
the questions put by. Mr. Bulman and if there is anything else to be 
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asked your counsel, Mr. Nordlinger, will ask you. 

THE WITNESS: All right. 7 

THE COURT: Just answer what the question is, please. 

THE WITNESS: Yes, sir. 

BY MR. BULMAN: 

Q. You received anorder. A. Yes, sir. 

Q. Of $40,000. A. Yes, sir. 

Q. Correct? A. Yes, sir. Yes, sir. 

Q. Approximately? A. Approximately. i 

Q. And at that time you had on the shelves of the Blustein Com- 
pany in 1947 some merchandise with which to fill that order but not all 
of it, correct? A. Correct, sir. 


Q. And in order to fill the entire order you then went to the manu- 
facturers and you obtained from them brand new merchandise, A. Yes, 
sir. : 

Q. And they told you they wanted new merchandise. A, Yes, 


sir. | 
Q. Allright. Now, you shipped approximately $7, 000 of that 
order? A. Yes, sir. | 

Q. Now, you shipped the merchandise that you had in stock first, 
did you not? A. I don't -- I wouldn't know. 

Q. Well, would you keep it? A. I wouldn't know. Most likely 

964 we shipped those that we got in. i 

Q. Now, J am going to ask you -- A. Yes, sir. 

Q. Your answer then, to my question, is that instead of shipping 
the merchandise that you had on the shelf you shipped new merchandise, 
instead of that which you had on the shelf? A. It's quite likely that we 
did some, and a lot of that we didn't want on the shelves. 

Q. I don't understand that, sir. A. Well, they ordered a type 
of merchandise that we just -- we wouldn't carry —— We 
wouldn't have that many of them. 

Q. Iam not asking you that. If you had five items of any items 
on the shelf and they ordered 10, you would then order five more, and 
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ship the five that you had, wouldn't you? A. Not necessarily. We 
may order 10 and ship the 10. It depends entirely on which way it was 
the proper way of doing at that particular time. 

Q. Well, let me ask you: We are not in the jewelry business, 
Mr. Blustein. A. I can see that, 

Q. If they ordered, let's say, 10 bracelets of a certain type -- 

I don't know, Iam asking you -- A. Yes, sir. | 

Q. 10 bracelets, you had 5 of those bracelets in stock. You 
ordered five more from the, from your manufacturers. Wouldn't you 
send out those ten bracelets? A. This is not the way it is being done, 
Mr. Bulman. 

Q. Well, tell us, if you got an order of ten bracelets, how you 
would doit. A. If I got an order for ten bracelets -- this is perfectly 
ridiculous when you talk in a -- 

THE COURT: No, don't let's characterize it, please sir; just 
say what you did so, sir. 

BY MR. BULMAN: 

Q. What did youdo? A. What Ididdo: I went to work and 
wrote out orders for anything that we have, absolutely. 

Q. Iam referring to this order. Now, that is the only thing 
I am questioning you about. It is a perfectly simple question, Mr. 
Blustein. A. I am answering your question, sir. 

Q. Weill, answer it, please. I asked you if this particular order 
contained an order for ten certain bracelets or a hundred certain brace- 
lets, and you had 50 of them in stock, and youordered 50, wouldn't you 

966 send the 50 that you had in stock and the 50 that you ordered to 
fill this particular purchase? Isn't that the way it would work? 
A. it depends on how the 50 I had in stock was in shape. 

Q. Well, if the order is 100 of a certain bracelet and you had 
some of those in stock, youtoldus-- A. If the 50 that I had in stock 
was good, clean, that it could be shipped, we would have shipped it. 
Otherwise, we would continue to have the 50 in stock. We would order 
a hundred and ship a hundred. 
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Q. So-- A. Particularly when we ship it to the U. S. Govern- 


ment.. | 
Q. Well, you weren't shipping it at that time to the U. S. Govern- 
ment. A. Well, whatever it is. I shipped to the Post Exchange. 

Q. Well, that's different. Now, is it your testimony, Mr. Blu- 
stein, that this order then had nothing -- the — -- I withdraw 
that question, Your Honor. 

Is it your testimony that the order that you received from the Post 
Exchange had nothing to do with the old stock that you had on the shelf, 
and you shipped them all brand new merchandise and didn't ship them 

967 any of the old merchandise? A. Hardly any merchandise. 

Q. So that the cancelling of the order made “ difference, did it? 
A. To what? | 

Q. As to the value of the new stock that you —* A. Well, 
we didn't get in $40, 000 -- after all we make a profit when we sella 
$40, 000 order. ! 

Q. Iam not asking you about the profit, sir. A. I cannot under- 
stand your question. Iam sorry, Mr. Bulman. ! 

Q. Iwill reframe it then. A. Reframe it, 80 that I can under- 
stand it. | 

Q. You toldus that you received a $40, 000 orien, A. Correct. 

Q. And that after you shipped $7, 000 worth of merchandise you -- 
it was cancelled. A. Yes, sir. 

Q. So then you had approximately $33, 000 worth of merchandise 
on hand. A. I wouldn't say that. : 

Q. Or approximately? A. I didn't say that. | 

Q. Well, how much did you have on hand? A. The transaction, 

the amount of shipment that we made, was approximately --I 
don't know -- either a month, 2 weeks from the time we got the order, 
and we shipped it to make the first shipment. Now, we didn't order out 
the complete order. We ordered quite a number of them. 

It came in. Some of it came in. Some of them we could cancel 
in a way that it wouldn't hurt the position of the franchises. 
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Do you realize what it means to get in an establishment approx- 
imately $20, 000 additional goods when you have no places to sell it? 

Do you know what that means? That means a ruination of any business. 

Q. All right, now, let's go into the ruination of the business. 

You ordered -- you received an order of $40, 000 in ‘47. You sold 
$7, 000 of that merchandise. Right? A. I sold $7, 000 worth of mer- 
chandise of that order. 

Q. Allright. Now, you cancelled as much of that $40, 000 order 
as you could? A. Correct. 


Q. You weren't able to cancel some. A. That's right. 

969 Q. Right? Now, how much of the merchandise that you ordered, 
in dollars and cents, if you can remember, came in before you could 
cancel it? A. Now, wait a minute. A lot of it came in because I did 
not cancel for the mere reason that I didn't want to cancel. I was 
afraid I would lose the franchise if I did. 

Q. Iamasking you that. How much? A. I couldn't tell you. 


The records will show. 

Q. Well, approximately how much? A. I could not tell you, sir. 

Q. Now, what type of merchandise came in, sir? A. I couldn't 
tell you. Ten years later. I don't remember. 

Q. Well then, how do you know that you devaluated that merchan- 
dise? A. My dear sir -- 

Q. Answer me that question, sir. A. How did I know? 

Q. How do you know that you devaluated that? A. I don't -- 
I don't understand the question, sir. I really don't. 

MR. NORDLINGER: I don't either, Your Honor. 

THE COURT: All right, sir. 

MR. BULMAN: I presume, Your Honor -- 

THE COURT: Put it to him again. 

MR. BULMAN: Sir? 

THE COURT: Put it to him again. 

MR. BULMAN: All right. 

BY MR. BULMAN: 
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Q. You received a $40, 000 order from the Post Exchange. They 
wanted new merchandise and it was every type of jewelry, is what you 
said. Allright. Then yousold or shipped them $7, 000. When they 
cancelled after they received $7,000, you cancelled out as much of the 
merchandise, the balance of the order, that you could without hurting 
your franchise. Am I stating it fairly sofar? A. Correct. 

Q. You don't remember exactly how much you cancelled out, but 
some of the order you couldn't cancel out because you didn't want to 
make the manufacturer angry at you. You wanted w save the franchise, 
is that right? A. Correct. 1 

Q. Allright. Now, that merchandise that you | weren't able to 
cancel out came into your establishment. A. Correct. 

Q. That merchandise was brand new merchandise you ordered the 

971 summer or fall of 1947. A. Correct. | 

Q. Right. Now, you put that merchandise on your shelf, did you 
not? A. I might have sold it during the Christmas holidays. 

Q. Well, whatever you did with it, when it came in it came into 
your place of business. A. Correct. i 

Q. Allright. Now, when the balance of it, whether it be $10, 000, 
$3,000, or $5, 000 that you got in that you couldn't ship to the Post Ex- 
change, it became part of your inventory, didn't it? A. Correct. 

Q. Allright. Now, did you devaluate that -- let me finish -- 

did you devaluate the merchandise that you received then and couldn't 
stock, below what it cost you? A. I don't know whether I devaluated 
that particular merchandise. Can you point out ang specific ? 

Q. Ihave. 

MR. BULMAN: I don't know why this whole thing was injected, 

972 then, Your Honor, this $40, 000 order. | 

THE WITNESS: Point out anything specific. _— of it we de- 
valuated. Some if it we didn't. But I don't know what you are referring 
to. : 

BY MR. BULMAN: 
Q. Let me ask you this, and I want to give you ample opportunity 
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to answer. Was it -- why did you tell us about this $40, 000 order ? 

I want to now that. A. Merely in relation to that Jacoby-Bender bill. 
Now, I didn't state positive that this was a result of that. But it could 
have been. 

Q. I see. 

* * * * * * 
980 MR. BULMAN: I have noobjection to any of his exhibits, Your 
981 Honor, now. He can send them all in. 

MR, NORDLINGER: I will offer all of Defendant's Exhibits and 
I understand that all of those offered and marked will be received in 
evidence, 

THE COURT: That is what I understand. 

MR. BULMAN: I have no objection. 

THE COURT: And so we will have no question about it, I under- 
stand that does embrace Defendant's Exhibit No. 1, which the question 
was raised about. 

MR, BULMAN: Yes, sir. 

MR. NORDLINGER: All exhibits. 

THE COURT: All right. 


* * * * * x 


982 MR. NORDLINGER: Subject to the objection on the income tax 


assessment and the checks to prove payment, which I will -- at such 
time as Your Honor finds convenient, I would like to offer -- I have no 
objection. | 
| THE COURT: All right, sir. 

Then, I understand that with the qualification -- listen, Mr. Bul- 
man, please. 


MR. BULMAN: Yes, Your Honor. 
THE COURT: I understand with the qualifications stated by Mr. 
Nordlinger, that all of your exhibits are in evidence, and I have already 


understood from you that all of the defendant's exhibits are in evidence. 
* * * * * * 
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996 THE COURT: I think that is pretty clear to you, Mr. Nordlinger, 
what I have done, rightly or wrongly? 

MR. NORDLINGER: Your Honor, I am glad t the question was 
raised, because I want to conform to Your Honor's ruling in the argu- 
ment, sir. | 

THE COURT: I know you do. ! 

MR. NORDLINGER: However, in view of the events which have 
transpired here today by virtue of the admission into evidence of the 
defendant's proffered documents, I think that we have clearly proved -- 

THE COURT: What did you say, sir? By admission in evidence 
of proffered documents? 

MR. NORDLINGER: Of the defendant's documents where have 
heretofore been proffered, and all of which were admitted today, I think 
we have a complete and clear record of the fraud that was practiced on 
the defendant by the plaintiff in this case and I think that if Your Honor -- 

THE COURT: If I admitted any exhibits which show that, sir, it 
is contrary to what I intended to do, and as to those, sir, I will deny 
the entry into evidence. The only ones that I entered with any cover of 
that sort: was for an entirely different purpose. Because I held from 
the inception of this case that the issue was: Question: Was there a 
warranty? Was that warranty breached? Was there compliance with 
997 the other features of the contract? And whether or not there had 
been some fraud in future years or something of this sort was not ger- 
mane to the issues here. : 

MR. NORDLINGER: Well, if Your Honor instructs me not to argue 
to the jury that this was a scheme to defraud and not to argue that it was 
accomplished, I will, of course, not do so. 

THE COURT: Right, sir. 

And I think that is clear from what I have said from the inception. 

MR. NORDLINGER: Very well. 

THE COURT: Now, let me say this: -- Did you finish, Mr. Nord- 
linger ? : 

MR. NORDLINGER: I said, of course, that is over our objection. 








998 Now, you can challenge that, of course. 
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THE COURT: Oh, of course, and I think adequately protected 
upon the face of the record. But let me say this to you: Now, mark 
you, so that I may be fair with you, I am not saying that you haven't 





a perfect right to argue that the facts shown upon the inventory of 1948 


were in fact truth, proper, fair and reasonable, as has been demonstra- 
ted, if you believe it to be so from the evidence in the case, as I know 
you do so believe. 


But what I am talking about is whether or not there be an ulterior 
| motive which motivated these people in going back to the inventory and 
finding in fact that there was something and then looking forward to 
the protection of themselves. 

MR. NORDLINGER: Well, I will have a number of questions when — 
Your Honor finishes the rulings on the prayers, that I would like to ad- 
dress to the Court and receive your instructions on so that when I do 
argue Mr. Bulman won't have to interrupt me. I amnot sure I under- 
stand what I am to do, but Iam sure that before I do argue and after 


your rulings on the prayers it will be clear, and I will, of course -- 
* * * * * * 


999 THE COURT: I may approach it totally different than 6, but I 


1000 


think you may find -- one thing I will certainly say is that they are to 
view this on the evidence in the case, and the evidence which has gone 
on under the theory which I have stated, Mr. Nordlinger, and if any ex- < 
hibits have gone in other than that, why it was misapprehension. 
MR. NORDLINGER: Well, they were offered and admitted with- 
out objection from the other side. In fact, he said -- 
THE COURT: I thought it was in connection with the posture of 


the case given. Now, if there is going to be any question about that, 

gentlemen, maybe we had better reconsider the exhibits in question. 
MR. BULMAN: I don't know what exhibits he is alluding to, 

Your Honor. : , | 
THE COURT: Because I don't want to leave it in a state of flux, 
MR. BULMAN: All right. | 
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THE COURT: We can come back to those exhibits, Mr. Nord- 
linger, after we get through with the prayers, so you will be protected 
on the record from what I have done, because I didn't intend to open up 
those matters, as I think my tracks through the record will indicate 
pretty clearly that I didn't. 

MR. NORDLINGER: Now then, No. 7. 

THE COURT: Yes, sir. 

MR. NORDLINGER: In the first place, the amount claimed in 
the complaint is $15, 690. 84, plus interest at the rate of 6 percent per 
annum from April 15, 1948. 

Accordingly, if the jury found for the platntitt in that amount, 
the interest would automatically be recovered and I think the charge on 
the total recovery should be the amount claimed by the plaintiff with 
interest and the penalty from the date of assessment, which is what they 

1001 claim. Now, the way this is drawn gives the —⸗ interest 
on interest. 

MR, BULMAN: No. 

MR. NORDLINGER: Because the assessment of the deficiency was 
13, 000-odd dollars with interest. That is all the plaintiff is entitled 
to recover, if the plaintiff recovers. ! 

This was -- there is some computations here which I haven't 
checked against the checks that have been put in ae ences those checks 
being the principal and interest. 

If the jury finds for the plaintiff in this case under this theory, 
and I trust Your Honor will follow my own prayers on another one when . 
we get to it, then they could find a maximum of 13, 000-odd dollars 
plus the 800-odd dollars with interest from April 15, 1948. 

This was the way plaintiff has got it drawn. He has got his princi- 


pal plus his interest as the amount of the recovery plus interest on the 
interest, and I don't think that's right. | 

Moreover, I object to it on that ground, that the complaint doesn't 
claim this much. 


THE COURT: Now, let's see what it does claim. 
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1002 = It says $13,690. 84, plus interest at 6 percent from April 15, '48, 
until paid, and judgment in the amount of $898. 66, with interest thereon 
at the rate of 6 percent from the date of assessment and until paid. 

What are your mathematics on this, Mr. Nordlinger? 

MR. NORDLINGER: Well, my mathematics are just what the 
complaint says. For instance, this suit was filed on November 15, 
1954. Now, were are all the checks that were paid? Those checks 
weren't even paid out by the plaintiff then. Some of them were after 
that date. 

MR. BULMAN: Your Honor, if my complaint does not conform, 
I ask leave to amend as to this, and I think I am entitled to it in law. 
We paid out the $13, 000 and some odd cents there, the $898 and some 
cents there, and we also paid interest from the date that that was as- 
sessed against us. ) 

Now, we have computed that and that amount is reflected in our 
prayer. 

Now, we are not asking any -- we are not asking Mr. Nordlinger, 
of course, subject to his checking computations as to accuracy, we are 
not asking for any repayment of the interest that we had to pay because 
we paid in installments, because the plaintiff is not obligated to pay 

1003 that. 

But that is the actual sum of money that we paid out to Uncle Sam 
for the penalty and for the taxes plus interest from the time that they 
assessed it, and we actually paid that and we are entitled to get it back. 

Now, if we get a judgment, then we are entitled to interest on it 
from the date of judgment, but we are not asking for any interest that 
we paid, because we paid it in installments. We paid $24,000, whatever 
that amounts to. 

THE COURT: $24, 256. 91. 

MR. BULMAN: We paid $20, 302,72. That is exactly what we 
paid, and we want interest to date, which we are entitled to. 

THE COURT: Now, what do you mean by "interest to date"? 
What date is this that this reflects? 
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MR. BULMAN: That was as of yesterday. 

MR. NORDLINGER: Your Honor, may I point this out: That if 
the plaintiff gets the $13, 000 and the penalty and if the interest is as- 
sessed from that date on, they will automatically get interest that they 
had to pay and in addition, interest on what they have had to lay out would 
automatically follow. You see, if the warranty is breached -- 

THE COURT: Isn't their money tied up for both, whether it goes 

1004 to interest or whether it goes to principal? 

MR, BULMAN: That's right. : 

MR. NORDLINGER: Well, Your Honor, the fact that they in- 
curred the interest was their doing. If they got an extension of time -- 
look at the date of the suit itself, November 1954, I think. Isn't that 
correct? It's on the summons. , 

THE COURT: Right. 
MR. NORDLINGER: November 1954. 3 
Of this sum, only $2,000, only $1, 500 was paid when the suit was 





filed. 
THE COURT: Well, let me ask you this: Don't you concede that 
they are entitled to interest? I mean, they are entitled to be reimbursed 
for principal and the interest that they were required to pay, plus pen- 
alty. 
MR. NORDLINGER: Not if the interest that they were required © 
to pay was their own doing. If they came -- if it was -- if this income 
tax was lawfully -- : 
THE COURT: Now, let me interrupt you. I understood him to 
say he was not charging you for the delay in paying this in installments. 
! MR. BULMAN: That's right. 
MR. NORDLINGER: Well, you misunderstood him, Your 
Honor. 
1005 MR. BULMAN: No, sir. His Honor is correct. That's correct. 
MR. NORDLINGER: Here are the checks. 
THE COURT: I don't know what the fact is, but that is what he said. 
MR. BULMAN: I will show you how it is done. 
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MR. ROBINSON: This is $20, 302.72. The sum total, $21, 685. 07. 
The amount which we had to pay Internal Revenue was $20, 302. 72. 
There is an amount of $1, 382.35, which we paid as interest because of 
the deferred payments, which is not being requested in this suit. 

THE COURT: That's what I thought you said. Now, is that accu-- 
rate or not, Mr. Nordlinger ? 

MR. NORDLINGER: According to Plaintiff's Exhibit 22, which is 
the statement of income taxes due, dated July 30, 1954, the deficiency 
in tax was $13, 890. 84, and the negligence penalty was $898. 66. 

If they are entitled to recover under the plaintiff's theory ex- 
pressed in this prayer, as I see it, the plaintiff would be entitled to re- 
cover the total of the tax and penalty with interest from the date of as- 
sessment, which automatically takes care of the interest assessment 
of $5, 713.22, because the interest is computed from April the 15th, 
1948. 

1006 Now, if Your Honor grants them this prayer and if they should 
recover, they would not only get their income tax and penalty and inter- 
est, but they would also get interest on the interest. 
| THE COURT: Well now, if I understood you correctly, you are not 
asking that. 

MR. ROBINSON: No, sir, Your Honor, we only paid -- because 
of the breach of this -- 

MR. NORDLINGER: Well, here is the assessment. The Court 
can observe what it says. 

MR. ROBINSON: If I may, we paid $20, 302 -- was it July 30th 
when assessed ? 

THE COURT: That's right. 

MR. ROBINSON: July 30, 1954. Your Honor, we want interest 
from that date on the amount we paid. 

MR. NORDLINGER: You paid interest on that. You paid that 
assessment on that date. 

MR. ROBINSON: We were charged with that. We want interest 
from that date. 
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THE COURT: Now, let me see. This statement came to you 
showing $20, 302 due and owing. What does that include? 

MR, ROBINSON: That includes just what is shown there. 

1007 THE COURT: That is, interest at $5, 700; penalty, $800; and the 
principal of $13, 000. 

MR. ROBINSON: Yes, sir. 

THE COURT: Now, then, if you paid that as of that date there 
wouldn't have been any further interest, would there? 

MR, BULMAN: That's right. 

MR. ROBINSON: That's right. 

THE COURT: So, therefore, you would be entitled to 
$20, 302. 72, 

MR. ROBINSON: Yes, Your Honor. : 

THE COURT: Now then, when you move over, if you have a claim 
against Mr. Blustein, then having paid the $20, 302.72, why aren't they 
entitled to interest as an additive to this? | 

MR, BULMAN: That's right. That's our position. 

MR. NORDLINGER: Well, as we see it, they would be getting 
interest on that interest. 

THE COURT: But their money is tied up, their money being for 
principal, interest, plus penalty. | 

MR. NORDLINGER: Well, if that's Your Honor’ s ruling, I can't 
do anything about it. 

THE COURT: Well, I was just trying to understand you because 
I understood specifically that they were saying that they were not 
charging by virtue of their inability to pay and doing it in installments, 

1008 and that is still the fact. 


MR. ROBINSON: Yes, sir. 

MR. BULMAN: And we gave thema credit of $1, 835, which was 
the penalty and was assessed, which reduced it from $21, 607. 

MR. NORDLINGER: Now, Your Honor, let me point out to the 
Court, I don't know what is going on, They asked to get interest. 

They asked to get $20, 302. 72, and the Court observes that if they 
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had paid that on that day they would be entitled to it. 

THE COURT: That's right. 

MR, NORDLINGER: Now, this prayer says $24, 256. 91. 

THE COURT: Right. I don't know the mathematics. 

MR. BULMAN: We will tell you how we arrived at it. 

MR, NORDLINGER: But they have computed m this assessment 
interest, on the interest they have paid, and now want us to pay interest 
on that. If they had paid this assessment on that date, as Your Honor 
said, approaching it from the Court's view, which is another way of 
doing it -- I looked at it more directly, and as I said, if they are entitldd 
to recover, they are entitled to recover under this theory the tax plus 

1009 the penalty with interest from the date of assessment, which is 
April the 15th, 1948. It takes care of everything. 

The Court says if they paid this when the thing was rendered, 
then they would be entitled to $20, 302. 72. 

THE COURT: That's right. 

Mr. Nordlinger: Allright, then. If that is a fact, and if under 
the plaintiff's theory of the case that is what they are entitled to, then 
this prayer should charge $20, 302. 72 with interest from July 30, 1954. 
But not compute the interest on this $20, 000 from July 15, '54 to that 
date and put that in the prayer and then give them interest on their inter- 
est on top of that. 

THE COURT: Well, what is the difference ? 

MR. NORDLINGER: It's compounding the interest. 

THE COURT: No, if I understand what they are doing, they have 
been required, they say, by virtue of the breach, if the jury so finds, 
to pay principal, interest, and penalty. 

MR. NORDLINGER: $20, 302. 

THE COURT: That's right, and that came due and owing to them, 
if they were right, from you as of that date. 

MR. NORDLINGER: Yes, sir. 

THE COURT: You have not paid it as of that date. 

1010 MR. NORDLINGER: Yes, sir. 
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THE COURT: So between that date and the date you do pay it, 
aren't they entitled to interest ? 

MR. NORDLINGER: And if the jury found for them with inter- 
est from July '54, they would be entitled to it? 

THE COURT: Right. 

MR. NORDLINGER: But-if they compute the interest from that 
date to this one, add the interest to the $20, 000, and make it $24, 000, 
and then they get a judgment for that with interest fromthe date of judg- 
ment, they would be getting interest on the interest that they computed 
on this $20, 000. | 

It seems to me to be completely clear. May . 

THE COURT: I don't think you are right. : 

MR. NORDLINGER: Well, Your Honor, if they compute interest 
from July 30, 1954 until today and that comes to $4, 000, then they add 
that to the twenty, that makestwenty-four. Then they get a judgment 
and interest runs from date of judgment, they are getting interest on 
the interest that they should have paid and didn't. 

THE COURT: No. I am assuming that they did -- wait a minute -- 
I think you and I can straighten ourselves out on this at least, Mr. Nord- 
linger. They have got three things which they have been required to 


1011 pay the government: Principal, interest, and ‘ieee aggregating 


$20, 000. ! 

Assuming for the purposes of the statement to you, that it was 
paid as of the date there, '54, they stopped the interest running so far 
as the government was concerned against them any further. 

Now, then, their money is tied up because of what they claim to 
be a breach of contract. 

Aren't they entitled to be reimbursed not only for the principal 
which is tied up but the penalty money which is tied up plus the interest 
money which is tied up? 

MR. NORDLINGER: Assuming that to be — ** then their 
recovery would be $20, 000, not twenty-four. It would be $20, 000 with 
interest from July 30, 1954. 
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THE COURT: All right, I agree with you. 

MR. NORDLINGER: But they have got it $24, 000. 

MR. BULMAN: That's what it amounts to. 

THE COURT: They have computed it for the ease of the jury. 

MR. NORDLINGER: Well, Your Honor, don't you see that they 
would then, from date of judgment, get interest on an additional $4, 000? 

THE COURT: Yes, and I think they are entitled to it, too. 
I think they are entitled to it. 

MR. NORDLINGER: Iam not making myself clear, Your Honor. 
1012 THE COURT: All right, sir. Maybe Iam not either. But if the 

facts are as I understand them, I think they are entitled to it. 

MR. NORDLINGER: You mean they are entitled to this $20, 000 
that includes taxes, penalty and interest to July 30, '54? 

THE COURT: That's right. 

MR. NORDLINGER: And then on top of that they are entitled to 
interest on the $20, 000 until today ? 

THE COURT: If the jury finds that you breached your agreement, 
yes. 

MR, NORDLINGER: All right. 

Now, in addition to that, Your Honor would believe that as compen- 
sation for breach of warranty they would be entitled to additional inter- 
est from date of judgment on the interest that they charged us with from 
July 30, '54? 

THE COURT: Yes, sir. 

MR. NORDLINGER: Well, very well, sir, maybe I am wrong. 

THE COURT: All right, sir. Because "In case of a breach of 

this warranty, ascertained subsequent to execution and delivery hereof, 
‘Seller agrees to adjust the purchase price accordingly, whether or not 
the price has theretofore been paid, but only after such liability shall 


1013 become absolute. " 


MR. BULMAN: And that's the absolute liability. 
MR. NORDLINGER: Now, in the second sentence of this prayer, 
I don't think it follows that they will -- the jury will -- award plaintiff 
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counsel fees, making a total of this much money under these circum- 
stances. I think that the -- 
THE COURT: Iam not going to use the language here. I treated 


these as being the mathematics for ease, and that is all. 

* * * * | * * 

1020 MR. NORDLINGER: Well then, I take it that Your Honor will not 

permit me to argue to the jury -- 

THE COURT: That is correct, sir. 

MR. NORDLINGER: -- that they saved as much income taxes 
as they had to pay. : 

THE COURT: That's right, sir. 

MR. NORDLINGER: And so, therefore, I will i refrain from doing 
it. : 


* * * * * * 


1027 MR. NORDLINGER: Oh, there is one eee I would like Your 
Honor to instruct me about. 


THE COURT: Yes, sir. i 


MR. NORDLINGER: May I comment -- now, ——— didn't do 
this. Plaintiff put that 1950 inventory in evidence. : 

1028 May I comment on the method of pricing followed by the Sobels in 
the 1950 inventory which is in evidence and which shows onits face that 
they themselves didn't follow the formula that — contend should be 
applied ? 

THE COURT: I think not, sir. I think not, because, frankly, 
as I said earlier in this case, even if we were to assume that in fact 
the Sobels did distort their inventory, now that might be a matter for 
the Internal Revenue Bureau to take up with — but not for the Blu- 
steins, 

MR. NORDLINGER: Iam not talking about that phase of it, Your 
Honor. I am not talking about casting any aspersions by way of a claim 
to scheme or anything, but I am talking about the issue of the good 
faith of Mr. Blustein in valuing his inventory January 31, "48, which 
he did by ascribing values without regard to a formula. 
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I point out to Your Honor that in the 1950 inventory, which plain- 
tiffs themselves put in evidence, they didn't follow any formula either. 

They would put down their wholesale cost prices, their wholesale 
price to the trade, and then, instead of putting down 70 percent in be- 
tween 700 and 800 items on that inventory, they put down but a fraction 
of that. 

1029 And I want to show that just as they used a method which didn't 
involve a formula, so in Mr. Blustein's case, he didn't use a method. 

THE COURT: I will deny that, sir. 

I will deny that, as I indicated to you this morning. That is one 
of the things we dealt with when we first came back. 

MR. BULMAN: Your Honor, before you leave, didn't you want 
to pass on these exhibits ? 

THE COURT: Oh, yes. I thought that in the light of what had 
been said by Mr. Nordlinger that we had reached the point where we 
understood he, being in complete disagreement with what I have held, 
but -- 

MR. BULMAN: Your Honor said he wanted -- I just merely in- 
vite Your Honor's attention to it. 
| THE COURT: I do want to do it because my understanding of the 
introduction of these was on the theory of the case that we started with. 

MR. BULMAN: I assume that when he gave that Wechsler's work, 
that that was to show to the jury -- 

THE COURT: The question of notice. 

MR. BULMAN: -- the question of notice. That that wasn't 
actually shown to Mr. Blustein or the attorney, the other tax attorney, 
and not for the question of whether or not there was a 1950 computation. 

| 1030 And I have no objection as to whether or not they did or did not 
show it, because that is a question of fact. , 

But I most strenuously object to its being used as a display as to 

what their 1950 would have been. 


THE COURT: I think we dealt with that part of it this morning, 
to tell you the truth. 
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All right, if there is nothing further, gentlemen, I will see you 
tomorrow morning at 10:00 o'clock. 


* * * * ; * * 
1067 CLOSING ARGUMENT | 


* * * * * * 
1098 [MR. NORDLINGER: ] 

The letter is here. I hope you take it with you to the jury room, 
and you will see that they say they want Wechsler to be one of his 
lawyers, which he wouldn't do, he wouldn't take Nathan Wechsler for 
one of his lawyers because he had cooked up the whole thing. 


* * * * | * * 
1104 FINAL ARGUMENT : 
* * * * | * * 


[MR. BULMAN: ] 

1105 Now, did they want to give Uncle Sam — ore thousand dol- 
lars? Is it reasonable to say to yourselves that the Sobels deliberately 
wanted to pay Uncle Sam $20, 000 so they could come in 7 years later 
before a jury of 12 people and say, "We deliberately went out and paid 
Uncle Sam $20,000. Now, Mr. Blustein, give it back"? 

We didn't want to pay one red cent to Uncle Sam and would have 
been happy not to do so. We have been deprived of that money for 7 
1106 years and on the date that we paid it and on the date it was 
assessed -- and we don't even know today whether we will get it back. 
Why do you think the president, Mr. Sobel deliberately went to the 
income tax people ? : 
* * * * * * 
1111 All we are asking you in this case to do is what ? Just give us back 
what we were forced to pay by reason of Uncle Sam walking in because 

+ there was a tax deficiency, not what happened after we got into posses- 

| | sion in 1949. We bought this in 1949 and in '48 this was the problem. 

Now, we don't know how long he has devaluated the inventory. We 
| | went in. We took what was there. But that contract protected us. Just 
as the example I gave you. ! 
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* * * * * * 
1120 THE COURT'S CHARGE TO THE JURY 
* * * * * * 


This is an action for breach of warrantyundera contract for purchase 
of the capital stock of a wholesale jewelry business, Blustein Company, 
Inc. , by the plaintiff, Eugene Sobel Company, Inc. , from the defen-. 
dant, Abraham Blustein. The plaintiff claims that the defendant in the 
sales contract warranted that the books and records of the Blustein 
Company were accurate and correct and reflected all absolute and 
contingent income tax liabilities but that after the plaintiff took over the 
business it was discovered that the books and records, in fact, were 
not accurate, and as a result of the inaccuracy the United States Govern- 
ment assessed against Blustein Company a deficiency income tax for 
the fiscal year ended January 31, 1948, plus penalty and interest which 

1121 the plaintiff was required to pay incurring attorneys’ fees in an 
attempt to settle the matter for the least sum possible. 

The plaintiff, therefore, claims that the defendant is liable to it, 
under the warranty of the sale contract, for the total damages it sus- 
tained as a result of inaccuracies existing in the books of the company 
at the time it took over, namely, the additional tax assessed plus pen- 
alty and interest and the expenses incurred in defending the claim. 

On the other hand, Mr. Blustein denies that there was any in- 
accuracy in the books of the Blustein Company at the time he sold the 
stock to the plaintiff company. He contends further that even if the 
jury should find that the Blustein Company's books were incorrect 
when plaintiff acquired that company still he, the defendant, is not 
liable to the plaintiff because plaintiff failed to comply with the war- 
ranty provision by not giving him full and fair notice of the tax claim 
or possibility thereof, and that plaintiff by its own dealings with the _ 
Internal Revenue Service made it impossible for defendant properly to 


defend the tax claim. 
x 2* * * * x. 
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1126 There is no dispute that the contract contained the warranty which 
I have read. You, therefore, may divide your deliberations into de- 
termination of these three questions in the order as I shall state them: 

1127 1. Was there a breach of warranty by the defendant; that is, did 
the books and records of Blustein Company, as of December 14, 1949, 
when plaintiff acquired the company, accurately reflect all the present 
liabilities of the corporation for income taxes, absolute and contingent ? 

2. If there was a breach, was the plaintiff damaged as a result 
thereof or as the result of said breach? : 

3. Has plaintiff, by its own actions, forfeited its right to recover 
those damages from the defendant either by failing to give the defendant 
proper notice and opportunity to defend the tax claim or by making it 
impossible for the defendant properly to defend the tax claim? 

* * * * * 

| If your answer to the first question should be "no" you would find 

for the defendant and you would not need to answer the second and third 

“moe questions. Similarly, if your answer to the second question should be 

, "no" you would find for the defendant and would go no further. Only if 

you answer the first two questions in the — will you need to 
consider the third question. 

Now I will take up each of the issues ina little more detail. The 
first question for your determination is whether the books of account 
of the Blustein Company, Inc., did, in fact, include an accurate and 
complete record of all the present liabilities of the Blustein Company, 

1128 absolute and contingent, for income taxes. You are instructed 
as a matter of law that there is no claim here that the books omitted 
any "absolute" tax liability; that is, any tax which had already been 
assessed. The claim is that the books failed to reflect a contingent 
tax liability in that the books contained an inaccurate and undervalued 
record of the closing inventory of merchandise for Famuary 31, 1948, 
the end of Blustein's fiscal year, 1947. : 

In this connection you are instructed that there was no require- 
ment that the merchandise inventory be valued by any particular method 
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or formula but in order for the books to contain an accurate record of . 
tax liability it was essential that the merchandise inventory on the 
books bear a reasonable relation to the true value of the property to the 
Blustein Company as a wholesale distributor, which is, according to the 
degree of testimony, I believe, either the cost or the fair market value 
of the articles in question. . 

If you should find that the plaintiff has failed to establish that the 
closing merchandise inventory of January 31, 1948, was undervalued on 
the books of Blustein Company when they were turned over to the plain- 
tiff, then you would go no further and would find for the defendant. 

| If, however, you should find plaintiff has proved the books and 
records as of December 14, 1949, the date plaintiff acquired Blustein 
1129 Company, did not disclose the true value of the merchandise in- 
ventory of January 31, 1948, and on the contrary the books undervalued 
the inventory of merchandise on hand as of January 31, 1948, then you 
would find that there was a breach of warranty by the defendant and yi 
then consider the second question, namely, whether the plaintiff has | <<" . 
proved that it sustained damages by reason of the breach of the warranty 
and, if so, the amount of such damages. 

The damages which flow from breach of warranty are that sum of 
‘money which would put the plaintiff in the same position he would have 
been had the warranty not been breached. 

| * * * * * * 
1130. In determining the amount of damages resulting to plaintiff from 
any breach of warranty which you find plaintiff has proved in the manner 
[have specified, you are not to concern yourself with the effect of the 
4131 1948 income tax deficiency assessment upon income tax assess- 
| ments assessed against the plaintiff company for subsequent years; 
nor are you to be concerned with the motives of the plaintiff's officers 
in endeavoring to correct any inaccuracies which may have existed on 
the books for the years prior to the acquisition of the Blustein Company. 

As to this segment of the case, I repeat, the only questions are: 

One, was the January 31, 1948, closing inventory undervalued on the 
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books of Blustein Company when plaintiff acquired the company, and if 
80; two, was the plaintiff company required to pay a deficiency assess- 
ment for income tax for the fiscal year, ending January 31, 1948, as 
the result of such undervaluation ? : 

If you should find there was a breach of warranty and that the plain- 
tiff was damaged thereby the next question for determination is whether 
the plaintiff, Sobel Company, has in any way forfeited its right to re- 
cover from defendant the damages it sustained by the reason of the defen- 
dant's breach. You will recall the warranty clause provides, and I 
quote: ? 

"Seller, however, reserves the right to defend said corpo- 
ration against such claims, if any, at his cost. 8 
You are instructed as a matter of law that if the defendant breached 
the warranty and additional income tax for the fiscal year ending 
January 31, 1948, was assessed as a result of the breach, then the de- 
fendant had a right to defend the tax claim on behalf of the corporation 


_at his expense if he so elected, and the plaintiff had a duty to give the 


defendant fair notice in order for him to make his choice whether or not 
to defend the tax claim for the company. : 

But this provision in the contract did not give the defendant a right 
to elect to defend the tax claim only on condition plaintiff agree to re- 
quirements not stated in the contract, or, to put it another way, while 
the defendant had a right to choose to defend the tax claim the contract 
did not give him a right to choose to do so only if the plaintiff would 
agree to certain further promises. But the contract did require that the 
plaintiff act in good faith in giving the defendant fair notice and opportun- 
ity to defend the tax claim for the company if he, the defendant Blu- 
stein, desired to do so. 


_ By that I do not mean, nor does the law contemplate, that he should 
be given every detail but such notice as to put the defendant on notice 
as to the substance and an opportunity to make timely choice. 
On the other hand, the plaintiff also had a duty to keep accurate 
books and records and to file proper Federal income tax returns for its 
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operation of the Blustein Company and its duty of good faith to Mr. Blu- 
stein did not require that the plaintiff conceal from the Internal Revenue 
Service inaccuracies which it honestly believed to exist on the books of 
the Blustein Company for the period prior to its acquisition of the com- 
pany. 

And if the plaintiff gave fair notice of the possibility of a tax claim 
for the fiscal year ended January 31, 1948, to the defendant so that de- 
fendant had an opportunity to defend the tax claim for the company if 
he wanted to, and thereafter the defendant refused or failed timely to 
exercise his right to defend the tax claim, then the plaintiff had a right 
to go ahead on behalf of the Blustein Company and defend or settle the 
tax claim of the Internal Revenue as it in good faith decided was reason- 

able and proper. 
| If you should find the plaintiff failed to notify the defendant fairly 


and promptly after it learned there might be a deficiency income tax 
assessment for the fiscal year ending January 31, 1948, or after a tax a“ 


assessment notice was received by the plaintiff from the Government,, 
then you would find that plaintiff did not give the defendant the notice 
he was entitled to under the contract and in such case you would find 
that the plaintiff forfeited its right to any damages it may have sustained 
and would, therefore, find for the defendant. 
1134 If, however, you should find that plaintiff did give ee notice 
of the possibility of the tax deficiency assessment and of the assessment 
| within a reasonable time after plaintiff knew of the possibility or re- | 
— ceived the assessment, then you would find that the defendant was given 
adequate notice. | 
The next question for you to determine in such event would be 
whether the plaintiff has otherwise prevented defendant from properly 
exercising his right to defend the claim. The defendant has contended 
that any proper defense of the claim was made impossible because, 
one, plaintiff gave all the figures to the Government concerning the 
alleged tax deficiency; two, plaintiff signed two waivers of the Statute 
of Limitations, enabling the Government to assess the tax after the 
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statute had barred it; three, the plaintiff waived the right to a conference 
with the Internal Revenue agent's superior after the agent's investiga- 
tion and prior to assessment of the tax; fourth, plaintiff signed a con- 
sent to assessment of the tax in a reduced amount agreed to by the 
Internal Revenue Service after plaintiff's employment of Mr. Arent, 
the tax expert. : 

As to the first contention, I have already instructed you that plain- 
tiff's good faith duty to the defendant would not require that the plaintiff 
conceal from the Internal Revenue Service inaccuracies which it hon- 

1135 esthly believed to exist on the books of the Blustein Company. 
Also the mere fact that an independent investigation by the Internal 
Revenue Agent resulted in verification of the figures computed by plain- 
tiff's accountant, if you should so find, would not mean that the Internal 
Revenue Service merely adopted figures proposed by plaintiff. 
As to the other three contentions, that plaintiff by specific acts 
in its conduct of the negotiations with the Internal Revenue Service 
made impossible any proper defense of the tax claim, as to all three of 
these contentions, if you should find that prior to any of plaintiff's nego- 
tiations with the Internal Revenue Service defendant was notified of 
the possibility of a deficiency income tax assessment and refused or 
failed timely to elect to defend any such claim then, as I have already 
instructed you, the plaintiff had a right to do anything it, in good faith, 
deemed for-the best interests of the Blustein Company in seeking to ad- 
just the tax claim including the waiver of the Statute of Limitations, 
waiver of the preliminary conference, and consent to assessment. 

You are further instructed as a matter of law that the waivers of 
the Statute of Limitations in this case did not prejudice any defense of 
the tax claim since they did not give up any right which the Blustein 
Company actually possessed at the time of their execution. In deter- 

1136 mining whether the plaintiff in good faith did what seemed best for 
the Blustein Company in waiving the preliminary conference and in 


settlement of the tax.claim for the compromise amount you may consider 
all the proven facts and circumstances surrounding plaintiff's 
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negotiations with the Internal Revenue. 

If you should find that the plaintiff has proved by a preponderance 
of the evidence that there was a breach of warranty by the defendant; 
that the breach of warranty resulted in a deficiency income tax assess- 
ment for the fiscal year ending January 31, 1948; and that plaintiff has 
not forfeited its right to recover damages under the warranty, then 
your verdict will be for the plaintiff in the sum of $24, 256. 91 which 
represents the amount paid to Internal Revenue by plaintiff for taxes, 
penalty, and interest, plus interest on that amount from July 20, 1954, 
plus $2, 556. 49 for counsel fees and disbursements by plaintiff in de- 


fense of the tax claim if you find the employment of the tax expert was 
reasonably necessary, which would make for a total of $26, 813. 40. 

If you should find that the plaintiff has failed to prove by a pre- 
ponderance of the evidence any one or more of the enumerated essential 
elements of this case then your verdict would be for the defendant. 


* * * * * 


1138 (At the Bench:) 

THE COURT: Yes? | 

MR. NORDLINGER: Iam sorry that the technicalities of a de- 
fense require me to make any statement because [| think that was a 
magnificent charge. I don't mean anything derogatory by the state- 
ment. 

THE COURT: I understand it is your duty, and you-should protect 
yourself any way proper. 

MR. NORDLINGER: The Court made one statement to the jury 
which I particularly noted, which was that you instructed the jury that 
the filing of the statute of limitations, both of them, didn't have any ef- 
fect, that is, because it didn't waive any of the defendant's rights. . 

And I note that from one phase of the case, that conceivably it - 
would impede the practical right of negotiations that could be carried , 
on if he had been notified of it ahead of time, although, Your Honor, 
it had no legal effect, but as a practical effect, the jury might get an 
instruction that I found that it impeded the practical negotiations of. 
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efficiency. That is No. 1. 

1139 . The other objections are purely technical and are based on the 
intention to preserve the positions that we took in the case ahead of 
time, and I suppose if counsel on the other side will Bo stipulate, we 
can save a lot of time by not repeating them again. Everything that I 
have said before about the phases, the defenses, and the pretrial 
order, all that business. i ° 

THE COURT: I think that you are entitled to have that. If there 
is anything that you think that I haven't deliberately passed upon -- 

MR, NORDLINGER: No, no, as I told you -- 

THE COURT: I will be glad to consider that. — 

MR, NORDLINGER: No. 

THE COURT: Will that be all then? 

MR. BULMAN: I have nothing. 

MR. NORDLINGER: It is stipulated that, I don t need to-restate 


THE COURT: Oh, certainly. 

MR. BULMAN: (Nodding.) Yes. 

MR. NORDLINGER: I didn't know whether = wanted to consider 
the éther specific point. 

THE COURT: I think I will leave it as it is because I think you 
will find on the face of that a qualifying statement, plus the further fact 
that I tied those-in with timely notice and opportunity to defend. 


* * * * * 

1142 VERDICT OF THE JURY : 
THE COURT: Will counsel come to the Bench a ere please. 
(At the Bench:) 


THE COURT: My understanding, gentlemen, is that if there 
were to be a verdict for the plaintiff it was agreed that one figure will 
be correct plus the further fact that the reasonableness of attorneys' 
fees was stipulated to subject to the attorneys' fees, | whether it was 
reasonable as I charged them -- I mean; whether the | Rexvices were 
reasonable under the circumstances. 
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MR. NORDLINGER: Your Honor ruled that you would charge the 
jury by making a prayer -- by delivering a prayer that was submitted . 
by the plaintiff. And, of course, that was, as I understood it, over our 
objection. 

THE COURT: I didn't give that and I didn't do that. Now, what 
I am asking you is something else. What I actually did, you see, I 
didn't use that prayer. But I did make use of a computation in the prayer 
which I understood and I think the record shows was stipulated to, 
which was $24, 256.91, with an additive of $2, 556.49, which was stipu- 
lated to as to the reasonableness of it subject to the requirement -- 
subject to the proposition -- 

1143 MR. NORDLINGER: Of course, Your Honor will recall that I 
objected all along to that theory on the ground that the complaint didn't 
ask for that and there was some talk about an amendment. I am not 
clear what happened. I do object to it. 


——, a ee” 





THE COURT: All right, then, we will ask for what their verdict a ) 


is for the plaintiff, because the instruction will speak for itself and the- 
previous record speaks for itself. 
MR. NORDLINGER: I don't mean to be -- 
THE COURT: No, let's let the record speak for itself. That is 
best. | 
(End of Bench conference. ) 
(Jury entered the court room. ) 
| THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
its verdict ? 
JURY FOREMAN: Yes, sir. 
THE DEPUTY CLERK: How do you find, for the plaintiff or the 
‘defendant ? 
JURY FOREMAN: For the plaintiff. 
THE DEPUTY CLERK: In what amount ? 
_ JURY FOREMAN: In the amount of $26, 813, 40. 
THE DEPUTY CLERK: Members of the jury, your foreman says 
that your verdict in this case is for the plaintiff in the sum of $26, 813. 40, 
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265 
and that is your verdict, so say you each and all? 
1144 JURORS: We do. ! 

MR. NORDLINGER: Will Your Honor — the jury to be 
polled ? 

THE COURT: Certainly. | 

Now, ladies and gentlemen, when your individual names are called 
you will answer whether you find for the plaintiff or for the defendant. 

THE DEPUTY CLERK: Mr. Charles F. DeFilipps; how do you 
find, for the plaintiff or the defendant ? 

MR, DeFILIPPO: For the plaintiff. 

THE DEPUTY CLERK: In what amount ? : 

MR. DeFILIPPO: The amount he stated, twenty-six .something. 

THE COURT: Is that sufficient, or do you want him to refer to 
the verdict of the foreman? 


MR, NORDLINGER: If Your Honor pleases, I can't -- 
THE COURT: All right, sir, you may refer to the exact amount. 


You find in the amount of what, sir? | 

MR. DeFILIPPO: Twenty-six -- I don't remember the last 
figure. ! 

THE COURT: I think he may have access to it Is this your 
figure that was agreed upon by the jury in session? | 

1145 THE FOREMAN: Yes, Your Honor, it was. : 

THE COURT: I think he is entitled to see it for the exact dollars 
and cents. You may present it to him. 

MR. DEFILIPPO: $26, 813. 40. 

THE DEPUTY CLERK: Pearl T. Harris. 

MISS HARRIS: Here. 

THE DEPUTY CLERK: How do you find? 

MISS HARRIS: For the plaintiff. 

THE DEPUTY CLERK: In what amount? 

MISS HARRIS: Same amount that is on the paper. Twenty-six 
thousand -- : 

- THE COURT: You are all familiar with this paper, ladies and 
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gentlemen ? 


JURORS: Yes. 
THE DEPUTY CLERK: Alvania W. Berger, how do you find, 


for the plaintiff or the defendant ? 


MISS BERGER: For the plaintiff. 

THE DEPUTY CLERK: In what amount. 

MISS BERGER: The same amount on the paper. 

THE DEPUTY CLERK: Carleton H. Black, how do you find, for 


the plaintiff or the defendant? 


MR, BLACK: For the plaintiff. 

THE DEPUTY CLERK: In what amount ? 

MR. BLACK: For the amount stated by the foreman. 

THE DEPUTY CLERK: Alma L. Watt, how doyou find, for the 


1146 plaintiff or the defendant ? 

MISS WATT: For the plaintiff. 

THE DEPUTY CLERK: In what amount? 

MISS WATT: For the same amount stated on the paper by the fore- 
man. 

THE DEPUTY CLERK: Ruth M. Leefe, how do you find, for the 
plaintiff or the defendant ? 

MISS LEEFE: For the plaintiff and for the same amount as pre- 
viously stated. 


the plaintiff or the defendant? . 


stated. 


plaintiff or the defendant ? 


. man. 


for the plaintiff or the defendant? 


THE DEPUTY CLERK: Nancy M. Pinkard, how do you find, for 
MISS PINKARD: For the plaintiff in the same amount as has been 
THE DEPUTY CLERK: Claude W. Siler, how do you find, for the 
MR, SILER: For the plaintiff in the amount as stated by the fore- 
THE DEPUTY CLERK: Charles E. Hammond, how-do you find, 


MR. HAMMOND: For the plaintiff, sir, in the amount stated on 
P| @ s 4% — 
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the piece of paper. 


THE DEPUTY CLERK: Louanna W. Nash, how do you find, for 
the plaintiff or the defendant? 


MISS NASH: For the plaintiff in the amount as stated by the fore- 
man. 


1147 THE DEPUTY CLERK: Frank C. Guethler, how do you find, for 
the plaintiff or the defendant ? 


MR. GUETHLER: For the plaintiff in the amount on the paper 
stated by the foreman. : 


THE DEPUTY CLERK: Sidney Washington, how do you find, for 
the plaintiff or the defendant? 


MR, WASHINGTON: For the plaintiff in the amount stated on the 
paper by the foreman. 


THE COURT: The jury has been polled. The jury is excused, Mr. 
Clerk, until when? 


THE DEPUTY CLERK: Tomorrow at 9:30, Report back to the jury 
lounge. 


(Whereupon, at 3:30 p.m., the hearing was concluded, 
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(i) 
QUESTIONS PRESENTED 
, 1. Whether in an action for breach of warranty against undis- 
| closed liability for income taxes, contained in a contract for the sale of 
shares of corporate stock, the court erred when it prohibited defendant 
from proving and arguing as a defense: 
(a) that plaintiff, by intentionally rearranging inventory 
figures, converted an income tax liability for the year of sale 
which was disclosed by the books of account, to a liability for a 
prior year covered by the warranty; and 
(b) that plaintiff suffered no harm or damage from the 
alleged breach of warranty because plaintiff, by shifting the 

tax liability as aforesaid, was in a better position after the 

alleged breach. 

2. Whether the trial court erred (a) in refusing to direct a verdict 
for defendant on grounds that plaintiff failed (i) to contest the asserted 
tax deficiency in good faith and (ii) to give defendant full and fair notice 
of, and an adequate opportunity to defend against, the asserted tax de- 
ficiency; or alternatively (b) in precluding defendant from effectively 
proving and arguing (i) and (ii) above to the jury. 

3. Whether plaintiff was barred as a matter of law from recovery 
for breach of warranty on the ground that the assessment of a deficiency 
in income taxes was not levied until after the applicable Statute of Limi- 
tations prohibited assessment. 

4. Whether the rulings of the trial court limiting defendant's proof 
and argument on certain material issues, so departed from the terms of 
the Pretrial Order and so far exceeded the bounds of sound judicial dis- 
cretion as to constitute reversible error. 

5. (a) Whether the trial court erred in directing the jury -- if it 
should find for plaintiff -- to award interest as an item of damage. 

} | (b) Whether, in the circumstances of this case, the trial 
court erred by permitting the award of interest on interest. 
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ARGUMENT: ° 
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There Could Have Been No Breach Of Warranty 
As A Matter Of Law Because The Statute Of 
Limitations Barred Assessment Of A Deficiency 

In Income Taxes For The Fiscal Year Of Blustein 
Co. Ended January 31, 1948. ‘ « «.« * 


There Could Have Been No Breach Of Warranty 
As A Matter Of Law Because The Uncontroverted 
Evidence Established That Plaintiff Failed To 
Contest The Claim For Income Taxes In Good 
Faith, And Failed To Give Defendant Full And 
Fair Notice Of And Adequate Opportunity To 
Defend Against The Claim . . . . 


The Trial Court's Exclusion Of Evidence And 
Argument Relating To Plaintiff's Rearrangement 
Of The Inventory And The Consequences Thereof 
Was Prejudicially Erroneous . . . . . 


(a) The Trial Court erroneously limited 
cross-exaMination , e ° ° ° 


(b) The Trial Court erroneously — a 
defense de lineated as an issue in the 
pretrial GOde.... 


(c) The Trial Court erroneously refused 
defendant an opportunity to argue 
plaintiff’s motives to the jury . © 4 


The Trial Court's Erroneous Exclusion Of Other 
Material Evidence And Argument Was Prejudicial 
Error * - % * * * * — 
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APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT CCURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Judgment was entered against Abraham Blustein, appellant, 
defendant below, on October 30, 1957(R. 1176). Motion for Judgment 
N.O.V. or in the Alternative for a New Trial (R. 1195) was denied 
November 19, 1957, after having been timely filed. Notice of Appeal 
was filed December 10, 1957 (R. 1212) and the time for filing record 
on appeal and for docketing the appeal extended to February 1, 1958 
by Order of the Trial Court dated December 19, 1957 (R. 1214) and 
again to February 4, 1958, by Order dated January 29, 1958, within 
the time prescribed by F. R. Civ. P. 73(g). The appeal was docketed 
in this Court on January 31, 1958, jurisdiction being based on Title 28, 
8 1291 U.S.C., 62 Stat. 929, as amended, 65 Stat. 726. 


| 
STATEMENT OF THE CASE 
The ot ute in this case arises from the sale ot the capital stock 








2 
of Blustein Co., Inc. by appellant, Abraham Blustein, defendant below 
(hereinafter termed "defendant"), to appellee, Eugene Sobel Co., Inc., 
plaintiff below (hereinafter termed "plaintiff"). Included in the contract 
of sale was a warranty by defendant that all then existing liability of 
Blustein Co., Inc. for income taxes, absolute and contingent, was 
disclosed on the company's books. The action filed by plaintiff below 
charged a breach of that warranty. 


The Sale 

The sale occurred on the night of December 14-15, 1949, ata 
meeting at the office of Blustein Co. (wholesale jewelers), commenc- 
ing about seven or eight o'clock in the evening (J. A. 19) and ending 
in the early hours of the following morning (J. A. 20). Plaintiff had 
that evening two reports of operations of the Blustein Co., one dated 
September 7, 1949, -covering the period February 1 - July 31, 1949 
(D. Ex. 1) (Tr. 198), and another dated December 6, 1949, covering 
the period February 1 - October 31, 1949, both containing balance 
sheets and profit and loss statements, prepared by a certified public 
accountant (P. Ex. 2) (J.A. 20). During the evening the books and 
records of the Blustein Co. were reviewed by plaintiff's accountants 
with the cooperation of defendant's accountant and defendant's book- 
keeper. Plaintiffi*s principal accountant, Nathan Wechsler, prepared 
a balance sheet in his own handwriting (D. Ex. 23) disclosing to plain- 
tiff the result of his investigation. A physical check was also made of 
the inventory at the premises to check its value (J. A. 19-20), for no F 
written inventory current to the date of sale had been furnished plain- 
tiff by defendant.(J.A. 20). | 

The contract of sale, which was signed by the parties early on : 
the morning of December 15, 1949, provided for the immediate trans- 
fer by defendant of all of the outstanding shares of the capital stock of 
the Blustein Co. to plaintiff for the sum of $200, 000. 00, payable 
$40, 000. 00 in cash and the remainder in installments over a period 
of approximately five years (P. Ex. 1). At the time * aie, Blustein 


8 
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Co. assets included cash and Government bonds in the approximate 
amount of $56,000.00; accounts receivable of approximately $58, 000.00, 
and miscellaneous assets, including merchandise, to a total of approxi- 
mately $220, 498.00 (J.A. 112, 113). The contract of sale provided, 
inter alia: | 


". . . that the books of account of the Blustein Co., Inc. 
include an accurate and complete record of all present 
liabilities of said corporation, absolute and contingent, 
for income taxes. In case of a breach of this warranty, 
ascertained subsequent to execution and delivery here- 
of, Seller agrees to adjust the purchase price according- 
ly, whether or not the price has theretofore been paid, 
but only after such liability shall become absolute. 
Seller, however, reserves the right to defend said 
corporation against such claims, if any, at his cost." 


Plaintiff's Manipulation of the Books and Records! 


| 


Plaintiff took over complete control of the Blustein Co. from con- 
summation of the sale on December 15, 1949 (Tr. 62). Immediately 


thereafter plaintiff took an actual physical inventory of the merchandise 
on hand as of December 31, 1949 (J.A. 31). On January 31, 1950, 
adjustments for purchases and sales were made in the inventory of 
December 31, 1949, thereby establishing an inventory valuation as at 
January 31, 1950, the close of the fiscal year of Blustein Co. 

(J.A. 21). The physical inventory amounted to $74,7 62.91, but 
plaintiff entered upon the books of account of Blustein Co. a figure of 
$25,067.62 (D. Ex. 3; D. Ex. 14, Journal, p. 5). Plaintiff's 
accountant, Wechsler, prepared a profit and loss statement for the 
fiscal year ending January 31, 1950, anda balance sheet as at the 
same date (D. Ex. 9A and 9B) in which he disclosed the inventory 
to be $75,067. 62 (J.A. 118), completely at variance with the entries 
1 Many of the facts set out in this section were an essential part of the defense 
and were contained in documents admitted in evidence just before the close of the 


infra. . 


—* 
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which plaintiff had placed on the books of account of Blustein Co. 

Plaintiff's witnesses testified that they became "alarmed" (J.A. 21) 
because the income tax liabilities of Blustein Co. for the fiscal year 
ending January 31, 1950, were so "high" (approximately $18, 265.00, 
D. Ex. 33, J.A. 100-101). Accordingly, an extension of time for 
filing the Federal Income Tax Return of Blustein Co. , due April 15, , 
1950, was obtained from the Internal Revenue Service. (See D. Ex. 2, — 
J. A. 29, 101.) 


On or about Decoration Day of 1950 plaintiff obtained a written in- 
ventory that had been prepared by BlusteinCo.on or about January 31, 
1948 (Tr. 829). After an examination of the inventory and revaluing it 
(of which more will be stated below), Wechsler caused to be prepared 
a "study" (D. Ex. 4, J.A. 125-26) which increased the closing inventory 
of the Blustein Co. for the year ended January 31, 1948, from $39, 295.06 
to $94,777.93, an increase of $55,482.87. |The study also purported 
to increase opening inventory February 1, 1948, and February 1, 1949, 
by a Similar amount, namely, $55, 482. 87. 


Another extension of time for filing the Income Tax Return of Blu- 
stein Co. was obtained until finally a return marked "tentative" (D. Ex. 2) 
was filed bearing the signatures of both Eugene and Harold Sobel with 
the customary form of verification. Wechsler was careful not to sign 
it (Tr. 567) although the testimony is clear that he prepared it (J. A. 29). 
That return, despite the Wechsler study (D. Ex. 4) and despite the 
actual physical inventory taken as at January 31, 1950, in the amount of 
$74,762.91, reported an opening inventory of Blustein Co., February 1, 
1949, of $41,755. 88 and a closing inventory of $25, 067.62, disclosing a 
net loss in operations of $3, 144.70. The balance sheet and profit and 
loss statement for the Blustein Co. (D. Ex. 9A and 9B) prepared by 

. Wechsler as at January 31, 1950, however, disclosed a net profit for 
the period of approximately $46,000.00 (J.A. 119). 
Thus, on the basis of the facts known to Wechsler and to the 





5 : 
Sobels at the time the "tentative return” was filed, and on the basis of 
the figures in the books of the Blustein Co., the information set out on 
the return was obviously incorrect. : 

At some unknown date the words "tentative return" were stricken 
from the Federal Income Tax Return of Blustein Co. for the fiscal 
year ending January 31, 1950, and no amended or other return was 
ever filed in its place. 

All of the foregoing actions of plaintiff were done and committed 
without communicating them to defendant at any time; it was not 
until after the case at bar was filed that defendant, in pretrial dis- 
covery proceedings, learned of them (J. A. 219-20). 


Dealings Between the Parties Subsequent to Sale 


After the sale was consummated on December 15, 1949, defen- 
dant heard nothing from plaintiff until approximately six months later.” 

On or about June 30, 1950, Wechsler telephoned Blustein and 
made certain vague remarks about "a discrepancy in the inventory” 
and veiled threats concerning the Internal Revenue Service (JA. 214- 
15). Blustein abruptly hung up on him, but thinking better of it, met 
with Wechsler the following day (J.A. 215), at which time the same 
vague threats were repeated. Following this meeting, Blustein en- 
gaged Milton I. Baldinger, Esq. as tax counsel and, | several days 
later, Baldinger and Blustein met with Wechsler at his office (J.A. 
216). Again Wechsler spoke vaguely of an understated inventory with- 
out specific details (J.A. 154) and used the word "fraud" (J. A. 154- 
55). After a second equally fruitless meeting, a third conference was 
held at which Blustein, Baldinger, Wechsler and the Sobels were pres- 
ent. Because Wechsler insisted that the tax returns of the Blustein 
Co. were "tainted," Baldinger invited Wechsler to assume the role of 


2 While plaintiff's witnesses did not unequivocally admit that there had been 
no contact with defendant (J. A. 25,27, 28,29), defendant's evidence, from his 
own lips (J. A. 214-15) and from a practicing tax specialist, was 

5* * (J.A. 153-57). 








6 
a special agent of the Internal Revenue Service and question Blustein 
(J.A. 155). When Wechsler's questioning was completed, Baldinger 
--after asking: "Is that all you have?"--suggested that they leave 
(J.A. 155). At no time during any of these meetings was Blustein or 
Baldinger shown the inventory which supposedly contained the dis- 
crepancy, or any other document for that matter, despite their con- 
stant requests for specific details (J.A. 156). . 

Following these abortive meetings in early July, 1950, there 
was no communication of any kind between defendant and plaintiff 
until November 15, 1950. On that day plaintiff in writing informed 
defendant that amended returns for the Blustein Co. for the fiscal 
years ended January 31, 1948, and January 31, 1949, were in order 
and should be filed; that the amended returns "show that the corpora- 
tion owes considerably more tax than had been reported"; and that the 
deadline for filing the amended returns was to be November 27, 1950 
(P. Ex. 6). Thereupon defendant replied on November 21, 1950 (P. 
Ex. 7), pointing out that plaintiff's attorney had informed defendant's 
attorney that "no amended returns had as yet been prepared and that 
accordingly nothing was available for examination at the present 
time." Defendant also denied any tax liability, stating that he was 
not aware of any facts which required amended returns, and request- 
ing a balance sheet, profit and loss statement and surplus reconcilia- 
tion statement, as well as the income tax returns of the plaintiff and 
Blustein Co. for the years in question; and, in addition, giving notice 
of a possible default under the purchase contract. On or about Novem- 
ber 28, 1950, plaintiff voluntarily paid in cash all remaining install- 
ments for the capital stock of the Blustein Co. (Tr. 254-55). 


3 The testimony of the defendant and of Mr. Baldinger, a witness entitled to 
the highest credibility, was unequivocal that no facts were presented and no docu- 
ments exhibited at any of these meetings (J.A. 153, et seq., 216, et seq.). 

Plaintiff's witnesses could not recall whether the inventory of January 31, 
1948, was exhibited to defendant (J.A. 22). Eugene Sobel could not recall whether 
an accounting study of the affairs of Blustein Co. (D. Ex.4) was exhibited (J. A.29- 
30), nor was Wechsler clear and direct in his testimony concerning it (J. A.141- 
42). | — 
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From the end of November, 1950, to August 1, 1952 (P. Ex. 8) 
--a period of nearly two years--defendant heard nothing more of any 
kind from plaintiff (J.A. 218-19). 

On August 7, 1952, plaintiff's attorney wrote defendant that 
Wechsler had been notified by an Internal Revenue Agent that an ex- 
amination of the books and records of the Blustein Co. for the fiscal 
years ending January 31, 1948 and January 31, 1949 was desired, and 
offered to give him "an opportunity to take any and all steps which 
you may desire to take pursuant to the terms of your agreement” 

(P. Ex. 8). Defendant replied to plaintiff's attorney (P. Ex. 9), in- 
dicating his lack of knowledge of any basis for claims and specifically 
asking for information concerning "facts revealed by those books and 
records or upon the basis of any other facts or matters. " In that 
letter, defendant specifically requested that plaintiff give him prompt 
notice of any asserted claims so that he could determine the course 
which he should follow and the action which he should take. Plaintiff, 
however, did not reply to defendant's letter and gave defendant no 
notice whatever of any action which plaintiff proposed to take, of what 
claims it was making against defendant or in connection with the books 
and records of the Blustein Co. (J.A. 216-220), or of any information 
which it proposed to transmit to representatives ot the Internal — 
nue Service. | 


Plaintiff's Dealings with the Internal Revenue Service 

On or about August 7, 1952(P. Ex. 8) Mr.Mathew Brodsky, 
Internal Revenue Agent, commenced examination of the books and 
records of Blustein Co, and the fiscal years of that company ending 
January 31, 1948 and 1949, were investigated. All dealings with the 
Agent were conducted by Wechsler and the Sobels (Tr. 130, 568, 569). 
At that time, Wechsler turned over to the Agent the "study” he had 
made of the tax aspects of the Blustein Co. inventories and operations, 
as well as eee a 1948 inventory, and various adding ma- 
chine tapes...5 th Wechsler and Eugene Sobel reported to Brodaky 
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that the January 31, 1948 inventory had been undervalued (J.A. 143- 
46). On December 22, 1952, plaintiff executed--without notice to 
Blustein--a waiver of the Statute of Limitations for the Blustein Co. 
fiscal year ending January 31, 1948 (D. Ex. 15) (J.A. 143). The 
opportunity to confer with the Agent's group chief--standard practice 
in the Revenue Service *-was declined by plaintiff, also without notice 
to Blustein (Tr. 136, P. Ex. 10, Preliminary Statement). 

By March, 1953, plaintiff received a thirty-day letter containing 
the report of the Agent (P. Ex, 10), which followed in all material 
respects the analysis contained in the Wechsler "study."" The thirty- 
day letter determined an understatement in closing inventory for the 
year ending January 31, 1948, in the amount of $55, 482. 87--the pre- 
cise figure set out in Wechsler's study--and it showed a tax deficiency 
not far removed from the figure the Wechsler study derived.” 

Through an abundance of caution and for appearance's sake, 
plaintiff retained tax counsel to represent it in the Internal Revenue 
Service with regard to the possible elimination or reduction of the 
proposed deficiency (P. Ex. 15, J.A. 147-148). At the same time it 
failed to accede to defendant's requests for a standard power of at- 
torney to counsel of his choosing. Plaintiff's tax counsel filed a pro- 
test letter and asked for a conference (Tr. 673). In October, 1953, 
he also filed a Form 870 for the fiscal year ended January 31, 1950, 
increasing the loss for that year to $9, 558.32, by consenting to the 
addition of $55, 482.87 to the opening inventory for that year (D. Ex. 2, 


4 See, 1958 Prentice-Hall, Federal Taxes, Par.41015, et seq. 


5 In addition, the report of the Agent (P. Ex.10, p.4) accomplished what 

defendant charges to be plaintiff's consistent and overriding intention as to the 4 
entire transaction. The report increased the opening inventory for the fiscal a 
year ended January 31, 1949, by $55, 482.87 and increased the closing inventory 

for that fiscal year by a like amount. Thus, the opening inventory of Blustein Co. 

for the fiscal year commencing February 1, 1949, and ending January 31, 1950, 

would be increased by $55, 482.87 granting for plaintiff's benefit a tax exemption 

for Blustein Co. for the last-mentioned fiscal year to the extent of the addition to : 
opening inventory for that year. See in this regard, fn. 9, p. 12, infra. j 
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Form 870).° In addition, he filed a second waiver of the Statute of 
Limitations on May 27, 1954 (D. Ex. 16), again without notice to Blus- 
tein (Tr. 680,682). After some conferences and negotiations, the 
Revenue Service agreed to a settlement whereby the loss described in 
Form 870, for the year ended January 31, 1950, was carried back to 
the year ended January 31, 1948, and the opening inventory for the year 
ended January 31, 1948, was adjusted upwards by $13, 870. 72 (25% of 
$55, 482.87) (P. Ex. 17) (Tr. 703). The final tax deficiency was 
$13, 690. 84 plus a penalty of $898.66 (P. Ex. 17). | This settlement 
was formalized by the execution of the appropriate form (870-AD) _ 
gave authority to the Commissioner to assess the tax (Tr. 681-82).” 


The deficiency, as agreed to in the 870-AD and assessed by the 
Commissioner (P. Ex. 22), was paid by plaintiff in a series of install- 
ments beginning in August, 1954, until September, 1956 (P. Ex. 20); 
and it is upon this deficiency that plaintiff's claim in this action is 
predicated. | 


Further Dealings Between the Parties 


When plaintiff received the thirty-day letter in March, 1953, it 
wrote to defendant and requested his advice as to "any steps you will 


6 This form was also submitted without notice to Blustein. It constituted a 
formal agreement with the Internal Revenue Service that on February 1, 1949, 
opening inventory of Blustein Co. was to be increased by $55, 482.87, and — 
upon acceptance by the Commissioner — embodied the formal consent of the 
Government to the tax benefit described in footnote 5, D. Ex. 20, Fiscal year 
ended 1/31/50, Preliminary Statement; id., p. 2, Schedules 1 and 1-A). 


7 Form 870-AD is an "Offer of Waiver of Restrictions on Assessment and 
Collection of Deficiency in Tax and of Acceptance of Overassessment" pursuant 
to the provisions of Sec. 272 (d) of the Internal Revenue Code of 1939 (Sec. 6213 
(d), I.R.C. 1954) and is subject to acceptance by the Commissioner of Internal 
Revenue. The offer by the taxpayer to waive the restrictions provided in Sec. 
272 (a), I. R. C. 1939 (Sec. 6213 (a) I. R. C. 1954) constitutes a consent by the tax- 
payer to the assessment and collection of specified tax deficiencies. 


The Commissioner of Internal Revenue is required to send taxpayer a de- 
ficiency notice and cannot assess or collect the deficiency until the expiration 
of 90 days nor, if a petition is filed with the Tax Court, until the decision of that 
Court becomes final. The restriction on assessment and collection does not 
apply if there is an offer of waiver filed by the taxpayer (Form 870-AD) and ac- 
ceptance thereof a the Commissioner. 
ie 
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take relative to the enclosed assessment" (P. Ex. 11). On March 23, 
1953, defendant replied (P. Ex. 12a). He denied liability for the 
income taxes shown to be due in the Agent's report but, in order to 
determine his future course of action, requested that plaintiff: 
(a) complete a power of attorney in favor of his attorneys; (b) deliver 
written inventories of Blustein Co. for the fiscal years ending Janu- 
ary 31, 1948, 1949 and 1950; (c) grant access to the books and records 
of Blustein Co. for the said years and of the Sobel Co. (plaintiff) for 
the period December 14, 1949 - January 31, 1950; and (d) agree that 
his investigation or defense of the tax claim would not constitute a 
waiver of his right to deny liability for any tax assessed under the 
thirty-day letter.. Under date of March 26, 1953, plaintiff (a) declined 
to execute the power of attorney in the form presented; (b) agreed to 
make some of the requested books and records available; (c) refused 
to commit itself with respect to whether defendant's defense of the 
tax claim would or would not constitute a waiver of his rights under 
the original contract of sale; (d) insisted on an agreement by defendant 

to pay tax deficiencies for fiscal years ended January 31, 1948 and 
1949 (P. Ex. 13). Defendant immediately responded on March 30, 
1953, stating that plaintiff's letter of March 26 was unsatisfactory to 
him (P. Ex. 14). After a further exchange of correspondence (P. Ex. 
15, 16) the parties reached an impasse and negotiations ceased in 
April, 1953. 


The Consequences of a Rearrangement of Inventory 8/ 

In order to comprehend the scheme in which defendant charges 
the plaintiff engaged, it is first necessary to review a basic account- 
ing principle. Succinctly stated, it is this: The higher the closing 
inventory, the higher the profit for any given year; the lower. the 
closing inventory, the lower the profit for any given year. By like 


8 The facts set out in this section constitute an essential part of the defense 
but the Trial Court excluded presentation of them during the trial and in argu- 
ment. The exclusion, and the consequences thereof, are 

Argument, infra. _ 
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reasoning, the higher the opening inventory for any year, the lower 
the profit; the lower the opening inventory, the higher the profit. This 
is true because inventory is one of the elements involved in the deter- 
mination of cost of sales, which in turn is deducted from gross re- 
ceipts to determine gross profit. | 
The following tabulation makes the point clear: 


Gross sales $100, 000. 00 
Opening inventory $20, 000. 00 3 
Purchases 40, 000. 00 


60, 000. 60 


Less: Closing inventory 15,000.00 : 

Cost of Sales 5 45, 000. 00 

Gross profit $55, 000.00 

Thus, in the theoretical case stated above, if the $15, 000. 00 
closing inventory were increased to $25, 000.00, the cost of sales 
would be decreased to $35, 000. 00 and the gross profit would thus be 
increased to $65,000.00. Again, if the closing inventory were de- 
creased in the foregoing example to $5,000.00, the cost of sales would 
be increased to $55, 000. 00 and the gross profit thus decreased to 
$45, 000. 00. | 

To use the foregoing example once more, to demonstrate the 





result of the change in opening inventory figures, it is readily appar- 
ent that if in the foregoing example opening inventory were increased 
to $30,000.00, the sum of opening inventory and purchases would be- 
come $70, 000.00, cost of sales $55,000.00, and gross profit would be 
decreased to $45,000.00. Finally, if the opening inventory were de- 
creased in the foregoing example to $10, 000. 00, then the sum of open- 
ing inventory and purchases would be $50, 000. 00, cost of sales would 
become $35, 000. 00 and gross profit would be increased to $65, 000. 00. 
When Wechsler gave Internal Revenue Agent Brodsky the "study" 
and the tapes of the January 31, 1948 inventory, all for the purpose of 
convincing the Internal Revenue Service that the closing inventory for 
the fiscal year ended January 31, 1948, had been understated, he was 
utilizing this basic accounting principle. For if the closing inventory 
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had been understated, then profit for the year was increased and a tax 
liability arose. And if the amount of the increase in closing inventory 
for January 31, 1948, could somehow be brought forward as the opening 
inventory for the year beginning February 1, 1949, then the profit for 
the year February 1, 1949 - January 31, 1950, could be commensurately 


reduced. 

This, in fact, is what plaintiff did. Specifically, it has been noted 
that plaintiff's recomputation of the January 31, 1948 inventory provided 
a value of $94,777.93 (supra, p. 4), $55,482.87 more than the value 
established by defendant. To work the transfer of this increment in in- 
ventory from January 31, 1948, to later years, plaintiff carried it for- 
ward first to opening inventory for the fiscal year beginning February 1, 
1948. And without one word of evidence to support the claim ,? 
plaintiff then carried the $55, 482.87 increase to the closing inventory 


It is an elementary accounting principle that a valuation of inventory can be 


made only after a physical check of goods appraised at cost or market, whichever 
is lower. The figure so derived has utility only for the date on which it is made. - 
At best, the appraisal of closing inventory for the end of one fiscal year can go no 
further than to become the opening inventory for the next fiscal year, which be- 
gins the next day. 


Plaintiff did violence to these principles here. The claim that the closing 
inventory for the year ending January 31, 1948, was undervalued by $55, 482.87, 
even if true, had validity only on that day, or the day following, February 1, 1948 
(opening of next fiscal year). Yet plaintiff proceeded to carry that same figure 
forward to the beginning of the fiscal year ending January 31, 1950. 


Plaintiff accomplished this by increasing opening inventory as of February 
1, 1948, by $55,482.87, and then by that precise amount (1) increased closing in- 
ventory as of January 31, 1949, and (2) increased opening inventory as of Febru- 
ary 1, 1949. There is no evidence in the record to show that the $55, 482.87 in- 
crement to opening inventory on February 1, 1949, was based on an actual 
computation of the worth of the inventory as of that date. All that Wechsler said 
in this regard was: 


"This inventory, as I recall, was found sometime around May, April, some- 
where, of January 31, 1948. Upon obtaining this inventory and applying this 
physical inventory to the year ending January 31, 1948, and then following for- 
ward using that inventory in that increment, that increase to that inventory in the 
year ending January 31, 1949, and January 31, 1950, I found that I had obtained 
what I believed was a fair and correct profit for the Blustein sini for the 
year ending January 31, 1950" (J.A. 101). 

The only evidence of record, therefore, shows that the February 1, 1949 
figure was nothing but a mathematical carry-forward of an arbitrary, theoretical 
cost adjustment figure having no relationship whatever to the true value of the in- 
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as at January 31, 1949(P. Ex. 10, p. 4). And again, without one word 
of evidence in support, plaintiff then carried forward the $55, 482.87 in- 
crease to the opening inventory of the fiscal year commencing February 1, 
1949, and ending January 31, 1950 (D. Ex. 20, fiscal year ended 1/31/50, 
Pp. 2). 

By thus bringing forward the $55, 482. 87 increment of prior inven- 
tories to the opening inventory for the fiscal year ended January 31, 1950, 
plaintiff was able to and did reduce the profit for that year by that amount 
(increase in opening inventory increases cost of sales and reduces profit, 
pp. 10-11, supra). Simultaneously, plaintiff created an income tax 
liability of Blustein Co. not disclosed by its books, for the fiscal year 
ended January 31, 1948, in the amount of $14, 589.50 (P. Ex. 22) and 
reflected a loss in operations for the fiscal year ended January 31, 1950, 
in the amount of $9, 558.32 (D. Ex. 2, Form 870, dated October 14, 1953). 
By this means plaintiff relieved itself of the obligation of income taxes due 
by Blustein Co. for the fiscal year ended January 31, 1950, and shifted 
that liability to a prior year, namely, the fiscal year ended January 31, 
1948. 

The scheme, in short, had the net effect of — taxable income 
for the year plaintiff owned the Blustein Co., but increasing the taxable 
income for a year when the defendant owned the Company-- a facile and 
clever double play so long as liability under the waranty could be im- 
posed on defendant. 


The Dispute Over the Inventory 


While for purposes of this appeal the actual valuation of the January 
31, 1948 inventory is not itself directly in issue, some discussion of the 
dispute concerning it is important to an understanding of the case. 
This "inventory" was an item-by-item list of all of the merchandise 
which the Blustein Co. owned as of January 31, | 1948. It 
numbered 180 8 1/2 x 11 pages involving thousands of different 
articles and tens of thousands in total of articles listed, and is 
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14 
exemplified by the following excerpt: 
Quantity Description Sell Price Unit Extensions 


2 E186/1 Earrings 10K 92300 1.44 ea. 2.88 
2 E166/1 * ™ 92176 1.36 ea. 2.72 
2 B8839/1 Bracelet ™ 

w/stones 96130 3.83 _ ea. 7.66 


A single horizontal entry indicated the quantity of a particular item, 
the description of the item, a business code symbol, the value of the 
article, and the total value (i.e., the value times the quantity). 

The dispute between the parties centered around plaintiff's 
claim that the defendant's valuation of the listed items was too low. 
Plaintiff's contention was based primarily on the business code sym- 
bol: it claimed that this symbol reflected a price at which the Blu- 
stein Co. expected to sell the article; and that by applying a formula 
to this symbol, the value of the article itself on the day of inventory 
could be determined. Defendant denied that a formula could be applied 
in this indiscriminate manner, insisted that the valuation had to be 
made on an item-by-item basis in terms of true value, and contended 
that the "inventory" had in fact been prepared on this basis. 

A aisinterested witness, David Mann, who has spent his life in 
the jewelry business, testified for defendant. He discussed the inven- 
’ tory in detail and stated that the entire inventory had been taken up at 
cost or market, whichever was lower (J.A. 160). Another disinter- 
ested witness, Melvin N. Feldberg, a silverware wholesaler, testi- 
fied that the inventory of silverware had been taken up correctly 

(J.A, 204). Defendant also testified that the inventory was true and 
correct (J. A. 74). 

Plaintiff contended that the value of the inventory could be deter- 
mined by the code symbol in the following manner: the code symbol 
"92, 300" was to be interpreted by dropping the 9 and dividing the 
remaining digits by 2 so that the item designated "92, 300" would then 
become "1150"; a decimal point was to be placed in front of the seeond 
digit from the right, so that "1150" would be read 11.50, meaning the 

price at which the article was to be sold by Blustein Co. to jewelry 


cher’ 
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retailers. Plaintiff totaled all of those prices contained in the thou- 
sands and thousands of items listed on the inventory and that total was 
computed to be $135,397.04. Plaintiff stated that the markdown to 
cost or market should not exceed 30% and that accordingly the value 
of the inventory should be taken at 70% of $135, 397. 04, or in the sum 
of $94, 777.93. 

Defendant testified that such a method of taking inventory was 
impossible; that each article had to be separately appraised; that the 
code numbers bore no relation to cost (J.A. 220, et seq. ), and that it 
is impossible to value the inventory by use of a formula (J.A. 223). 
When defendant sought to show that the inventory of Blustein Co. for 
the fiscal year ended January 31, 1950, had been taken up by plaintiff 
itself not by use of a formula applied to code numbers or wholesale 


selling prices, but by separate appraisal of each article, plaintiff's 
objection to that evidence was sustained.(J.A. 231-33). 


STATEMENT OF POINTS 


1. Fraud or bad faith on the part of plaintiff is a defense in an 
action for breach of warranty against undisclosed income taxes, con- 
tained in a contract for the sale of shares of corporate stock. Yet the 
Trial Court refused to permit defendant to introduce evidence of 
plaintiff's fraud and refused to charge the jury thereon. 

2. There could have been no breach of warranty in the case at 
bar as a matter of law because the assessment of a deficiency in in- 
come taxes for the fiscal year ended January 31, 1948, was not levied 
until July, 1954, when the applicable Statute of Limitations, Sec. 275 
(a), Internal Revenue Code 1939, prohibited assessment. 

3. In an action for breach of warranty, it is a defense that 
plaintiff suffered no harm or damage from the alleged breach, and 
that plaintiff was in a better position after the alleged breach than it 
would have been without the alleged breach. Yet the Court refused to 
permit defendant to introduce evidence, and to charge the jury, to that 
effect. 
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4. Defendant claimed that the alleged breach of warranty in the 
case at bar resulted from an intentional rearrangement of inventory 
valuations by plaintiff, shifting income tax liability from one year to 
another, the total income tax liability of the corporation whose shares 
of stock were sold remaining the same or being reduced. Yet the 
Court refused to permit defendant to introduce evidence, and to 
charge the jury, to that effect. . 

5. The Court erroneously permitted plaintiff to recover from 
defendant for the alleged breach of warranty against undisclosed in- 
come taxes despite uncontroverted facts establishing that plaintiff: 

(a) failed to give to defendant full and fair notice of plaintiff's claim; 
(b) failed to contest in good faith the asserted deficiency for said in- 
‘come taxes; and (c) failed to give defendant an opportunity to defend 
‘against the asserted deficiency in income taxes, all of which consti- 
tuted a material breach of plaintiff's duty under the warranty on which 
plaintiff's claim was based. 

6. The Court erroneously compounded interest on plaintiff's 
claim for damages for alleged breach of warranty, erroneously 
charged the jury thereon, and erroneously failed to permit the jury 
to determine whether interest should be allowed at all. 

7. Certain relevant and material evidence as well as evidence 
attacking the credibility of plaintiff's witnesses, offered by defendant, 
was erroneously excluded by the Court. 

8. The rulings of the Trial Judge, in (a) limiting defendant's 
proof; (b) restricting the theory of defense; and (c) declining to refer 
the issue of valuation of inventories to a special master or auditor, 
‘substantially departed from the pretrial Order in contravention of the 
provisions of Rule 16, F. R. Civ. P., resulting in manifest injustice 
to defendant. 


SUMMARY OF ARGUMENT 


1. This breach of warranty action is predicated on an assess- 
ment of a deficiency in income taxes against Blustein Co. for the fiscal 
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year ending January 31, 1948. The assessment was levied on July 30, 
1954, more than three years after the income tax return was filed. 
The only basis for the assessment was a claimed undervaluation of 
closing inventory; there was no charge that gross receipts were im- 
properly reported. According to the rule of the Third, Fifth, Eighth 
and Ninth Circuits, the three-year Statute of Limitations, Section 275 
(a), Internal Revenue Code of 1939, rather than the five-year statute, 
Section 275(c), is applicable to such a situation. A contrary decision 
of the Sixth Circuit is now before the Supreme Court on review. 

If the three-year statute is applicable, the waivers of the 
statute filed in this case were ineffective, since they were filed sub- 
sequent to the expiration of the limitations period. Section 276(b), I. R.C. 
of 1939. Accordingly, since the statute barred the assessment in 
question, no deficiency in the tax of Blustein Co. was due for the year 
ending January 31, 1948, and the warranty against such liability could 
not have been breached as a matter of law. | 

2. In order to recover over on the warranty in this case, it 
was incumbent on plaintiff to show that it had no part in the creation 
of the tax deficiency assessment for which it seeks recovery, that it 
gave defendant full and fair notice of the asserted deficiency and the 
facts upon which the deficiency was based, and an adequate opportunity 
to defend, and that it defended the claim in good faith without fraud or 
collusion. Plaintiff's failure to bear that burden here is so clear that 
the Court's denial of defendant's Motion for a Directed Verdict is 
error calling for reversal. | 

According to the uncontroverted evidence, plaintiff's objective 
in this case was to permit the deficiency assessment for the year end- 
ing January 31, 1948, for which defendant was liable, because plaintiff 
would thereby eliminate a tax for the year ending January 31, 1950, 
for which plaintiff was liable. Since plaintiff's only interest was to 
invite imposition of the assessment, it acted as a volunteer in the 
creation of the claim. Plainly a good faith defense of the original 
claim which is essential to assert a right over against defendant was 
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completely absent. 

Moreover, plaintiff did not satisfy the procedural prerequisites 
to recovery, namely, fair notice and an adequate opportunity to defend. 
From the date of sale on December 14, 1949, until the thirty-day 
letter of March 16, 1953, plaintiff never discussed with defendant any 
of the matters leading to the tax claim. And even subsequent to the 
thirty-day letter, defendant refused plaintiff's request to grant access 
to financial data and to execute a power of attorney, weapons which 
were indispensable to defendant's participation in a contest of the 
claim. Plaintiff's refusal thus to afford defendant an adequate oppor- 
tunity to defend is a complete bar to recovery. 

3. In defendant's Answer, in the Pretrial Order, and in defend- 
ant's opening statement to the jury, defendant denied liability in the 
case at bar on the ground that plaintiff intentionally rearranged inven- 
tory valuations to shift income tax liability of the Blustein Co. from 
the contingent one existing at date of sale, December 14, 1949, toa 
prior year ending January 31, 1948, 

That theory involved two substantial contentions: first, that a 
contingent liability for taxes for the year ending January 31, 1950, 
was disclosed on the books of Blustein Co.at the time of sale; and second, 
that plaintiff attempted by rearranging inventories to transform the 
disclosed liability for the year ending January 31, 1950, into an un- 
discloseé: liability for the year ending January $1, 1948, Both of 
these contentions were material to the issue of whether the warranty 
was breached, 

By precluding defendant from presenting any evidence in support 
of these contentions; by denying him the right to cross-examine plain- 
tiff's witnesses with respect to them; by prohibiting defendant from 
arguing them to the jury; and by failing appropriately to instruct with 
regard to them; the Court below denied to defendant his right to pre- 
sent his main defense which was clearly relevant. The Trial Court's 


rulings, additionally, constituted an undue restriction on proper cross- 
examination, were inconsistent with the Pretrial Order, and barred 
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defendant from arguing--as plaintiff argued--the motives of plaintiff. 

4, The Trial Court erroneously prevented defendant from show- 
ing that plaintiff manipulated the accounts of Blustein Co. , and filed 
an income tax return not in conformity with entries on the books of 
that Company. Defendant was thus barred from attacking the credi- 
bility of plaintiff's principal witnesses on an issue — material 
to the case. 

Defendant was also orchibited from introducing in evidence 
studies showing the amount of gross profit earned by Blustein Co. 
during a relevant period of six years. In terms of percentages the 
evidence would have established that the addition to inventory claimed 
by plaintiff to be appropriate in the fiscal year ended January 31, 1948, 
would be completely "out of line’; whereas plaintiff's principal wit- 
ness had testified that adjustment was necessary in order to bring 
gross profit for the fiscal year ended January 31, 1950 "into line." 

Additionally, defendant was denied the opportunity to compare 
prices set by plaintiff in the inventory of January 31, 1950, with 
prices set by defendant in the inventory for January 31, 1948. The 
proffered evidence tended to show the prices on both inventories to be 
similar and that plaintiff in most instances had not valued the 1950 
inventory according to the formula which it claimed defendant woulo 
have used. 

5. It is established that damages for breach of warranty are 
awarded for the purpose of placing the injured party in the same 
position as if there had been no breach. Unless there has been 
damage, there can be no recovery. | 

Defendant offered evidence to show that plaintiff had suffered no 
harm as a result of the deficiency assessment for the fiscal year end- 
ing January 31, 1948: that the amount of tax liability imposed for that 
year was less than the amount of liability disclosed by the books at 
the time of sale to be due for the fiscal year ending January 31, 1950; 
and that plaintiff intentionally shifted this —— to the earlier year 


covered by the warranty. 
* 
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The Trial Court did not permit defendant to argue to the jury 
that plaintiff had suffered no harm and that in fact it benefited by the 
maneuver. On the contrary the Trial Court instructed the jury that, 
if they found for plaintiff on the merits, they must award a designated 
sum certain. The jury was thereby denied any opportunity to deter- 
mine whether plaintiff had suffered harm in fact. 

6. It is a function of the jury in the District of Columbia to 
determine whether interest is to be allowed as damages for breach of 
contract. D. C. Code 8 28-2708. The instructions of the Trial Court 
took this issue from the jury, and directed, if the jury found for 
plaintiff, an award of a designated sum which included interest to the 
date of verdict. 

Further, the Trial Judge erred in allowing interest on interest, 
and in permitting interest to run on the interest from. the date of 
judgment. 
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ARGUMENT 


THERE COULD HAVE BEEN NO BREACH OF WARRANTY 
AS A MATTER OF LAW BECAUSE THE STATUTE OF 
LIMITATIONS BARRED ASSESSMENT OF A DEFICIENCY 
IN INCOME TAXES FOR THE FISCAL YEAR OF BLUSTEIN 
CO. ENDED JANUARY 31, 1948 


The Federal Income Tax Return of Blustein és for the fiscal year 
ended January 31, 1948 (P. Ex. 19) was duly filed by defendant on or 
about April 15, 1948. On December 22, 1952 (D. Ex. 15) and again on 
May 27, 1954 (D. Ex. 16), plaintiff caused to be filed a Form 872, waiv- 
ing the Statute of Limitations for the fiscal year ended January 31, 1948. 
The waivers, on their face, expressly provided that they were to be ef- 
fective only if the statute had not already run at the time they were exe- 
cuted. = 

Whether the applicable Statute of Limitations had run at the time 


the waivers were executed depended upon whether understatement of 


closing inventory constituted an omission from gross income, which 


would make the five-year statute applicable, Section 275(c), Internal 
Revenue Code of 1939, or a routine adjustment which would make the 
three-year statute applicable, Section 275(a). Defendant contended that 
this case falls within the compass of Section 27 5(a) which establishes the 
three-year limitation; and that since no assessment of deficiency in income 
taxes could lawfully have been made against Blustein Co. after April 15, 
1951, for the year ending January 31, 1948, because no proper waiver 

was filed before the limitations period, there could, as a matter of law, 
have been no breach of warranty committed by defendant. 

Defendant pleaded the Statute of Limitations as the "Eighth Defense" 
in his Amended Answer(J.A. 7). On this ground also; defendant made 
appropriate motion for a directed verdict at the end of plaintiff's case 
(J.A. 152-53), at the end of the entire case (Tr. 985a), and submitted 
an appropriate instruction (Defendant's Instruction No. 1, R. 1177). 
Defendant also properly assigned this principle of law as point 1(a) of its 
Motion for Judgment N.O.V. (R. 1195). However, at all stages, the 


10 This was in keeping with the applicable statutory provision, Section 276(b), 
Internal Revenue Code of 1939, which requires mabwainees be executed before the 
expiration of the limitations period. 





22 

Trial Court ruled that the Statute of Limitations was not a defense. 

The assessment of a deficiency in income taxes in this case stems 
from a claimed undervaluation of closing inventory of Blustein Co. for 
the fiscal year ended January 31, 1948. Closing inventory is one of the 
elements in the determination of cost of sales, which in turn is a deduc- 
tion from gross receipts. Where gross receipts are properly reported, 
and cost of sales is overstated, there is no resultant understatement of 
"gross income” within the meaning of Sec. 275(c) Internal Revenue Code of 
1939. This is the law in the Third, Fifth, Eighth, and Ninth Circuits, 
Uptegrove Lumber Co. v. Com., 204 F. 2d 570 (3d Cir. 1953); Deakman- 
Wells Co. v. Com., 213 F. 2d 894 (3d Cir. 1954); Goodenow v. Com., 
238 F. 2d 20 (8th Cir. 1956); Slaff v. Com., 220 F. 2d 65 (9th Cir. 1955); 
Davis v. Hightower, 230 F. 2d 549 (5th Cir. 1956); but the rule appears 
to be to the contrary in the Sixth Circuit. The Colony, Inc. v. Com., 
244 F. 2d 75 (6th Cir. 1957), certiorarigranted, U.S. . , 2h. ed. 
(2d) 29, No. 306, October 14, 1957; Reis v. Com., 142 F. 2d 900 (6th 
Cir. 1944). In particular, the Goodenow case, supra, is directly in point. 

No purpose would be served by arguing in this brief the competing 
contentions reflected in the conflict between the Sixth and other Circuits. 
It is sufficient to note that The Colony, Inc. case was argued on April 3, 
1958, in the Supreme Court; and that by the time the instant case is heard 
the precise question of law involved here will have been definitively de- 
termined. 

On the assumption that the Supreme Court reverses the Sixth Cir- 
cuit's decision in The Colony, Inc., and establishes that the three, rather 
than the five-year limitation period applies to facts like those in the 


present case, then the waivers of the statute-having been filed after the 
limitations period,- were ineffective to waive or extend the werind. This 
being so, the assessment of deficiency was also without effect and com- 
pels the conclusion that no breach of warranty ever occurred because no 
income taxes were in fact due. 

_ Accordingly, this Court should reverse with directions for the entry 
of a judgment for defendant. 
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I. THERE COULD HAVE BEEN NO BREACH OF WARRANTY 
AS A MATTER OF LAW BECAUSE THE UNCONTROVERTED 
EVIDENCE ESTABLISHED THAT PLAINTIFF FAILED TO 
CONTEST THE CLAIM FOR INCOME TAXES IN GOOD FAITH, 
AND FAILED TO GIVE DEFENDANT FULL AND FAIR 
NOTICE OF AND ADEQUATE OPPORTUNITY TO DEFEND 
AGAINST THE CLAIM. : 


The gravamen of plaintiff's claim in this action is that there was 
an undisclosed liability for Federal income taxes, not shown on defen- 
dants' books, at the time of the sale of the Blustein Co. on December 14, 

1949; that an assessment for tax deficiency was made which plaintiff has 
paid; and that, under the warranty contained in the sales contract, plain- 
tiff now seeks to recover over against defendant for the amount of the tax 
deficiency. | 

Before there can be a recovery over, however, certain prerequisites 
must be met. The one seeking recovery over cannot create the liability 
for which he seeks recovery. The law does not reward a volunteer. See 
State v. City of Bremerton, 2 Wash. 2d 243, 97 P. 2d 1066, 1069 (1940); 
United States Fidelity and Guaranty Co. v. McCurdy, 51 Ga. App. 507, 

180 S. E. 902, 905 (1935). Moreover, plaintiff must show that the per- 
son against whom he seeks to recover over has received full and fair 

notice of the claim and has been given an adequate opportunity to defend 
against it; and that the claim was defended in good faith without fraud or 
collusion. Washington Gas Light Co. v. District of Columbia, 161 U.S. 
316, 329-30 (1896); Flanders v. Seelye, 105 U.S. 718, 725 (1882); 
Crawford v. Pope & Talbot, Inc., 206 F. 2d 784, 795 (3d Cir. 1953); 

The Hecht Co. v. District of Columbia, N No. 2085, Mun. Ct. App., 

decided March 17, 1958, Slip Op. p. 3; Burley v. Compagnie de Naviga- 
tion Francaise, 194 F. 335, 337 (8th Cir. — B. Roth Tool Co. v. 

New Amsterdam Casualty Co., 161 F. 709, 711 (8th Cir. 1908); Abbott 

v. Aetna Casualty & Surety Co., 42 F. Supp. 793, 797 (D. Md. 1942); | 
Littleton v. Richardson, 34N.H. 179; Restatement of the Law of Judg- 
ments. , Section 107(a). 

In cases where the right over depends upon a — or compro- 
mise, as distinguished from judgment after contest in a court, the burden 
of proving the existence of these necessary conditions precedent is greater. 

& 
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A judgment may carry prima facie assurance that the determined liabili- 
ty was established without fraud or collusion. A settlement or compro- 
mise, however, does not carry the same assurance, and plaintiff bears 
the burden of showing not only that defendant was given notice of the claim 
and opportunity to defend, but also that plaintiff made "a reasonable, 
prudent and good faith settlement."" Chicago, R. I. & P. R. Co. v. 
Dobry Flour Mills, 211 F. 2d 785, 788 (10th Cir. 1954). Andsee 
St. Louis Dressed Beef & P. Co. v. Maryland Casualty Co., 201 U.S. 
173, 179, 183 (1906); National Surety Corp. v. Peoples Milling Co., 
57 F. Supp. 281, 282-83 (W. D. Ky. 1944); Anno., 20 A. L. R. 2d 
726. 

The uncontroverted evidence in this case makes it manifest that 
plaintiff acted as a volunteer in the creation of the liability upon which 
its demand over is based, that defendant was never accorded fair notice 
of, or an adequate opportunity to defend against the claim, and that plain- 
tiff - instead of defending the claim - entered into a settlement lacking 
in good faith. 


Lack of Good Faith. Plaintiff, as Agent Brodsky readily stated, 
made the case against itself through its own lips (J.A. 57-60). . Plain- 
tiffs accountant Wechsler gave to Agent Brodsky the "study" he had 
prepared which suggested that the taxes of Blustein Co. were incorrect 
(J.A. 143-144). Wechsler also gave Brodsky the written inventory of 
January 31, 1948, the adding machine tapes prepared by plaintiff which 
showed a total "retail value", and stated the claim of plaintiff that cost 
or market value should be 70% thereof (J.A. 144-145). Plaintiff 
gratuitously waived the Statute of Limitations by filing Federal Form 
872 and did so without notice to defendant. In fact, plaintiff could have 
done nothing more to make out the case against itself. 


And, of course, its efforts were entirely successful! Agent 
Brodsky's report (P. Ex. 10) alleged an understatement of income of 
$55, 482. 87, which was the exact amount to the penny of the understate- 
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11 | 
ment set out in the Wechsler "study." The report also noted that: 


"The inventory at retail value was found to be 
$135,397.04. It has been stated that in this business the 
markdown to cost or market should not exceed 30%. The 
closing inventory which should have been reported is 
therefore considered to be 70% of $135, 397. 04 or 
$94,777.93. 


"Closing inventory as corrected $94, 171. 93 
& - " reported 39, 295.06 


$55, 482.87." 


This was precisely the analysis suggested by Wechsler to Brodsky at 
the time of the audit, and Brodsky so testified (J.A. 57-60). 

The objective of plaintiff in its dealings with the Internal Revenue 
Service was to eliminate the tax for the year ending January 31, 1950-- 
for which it was liable-- and move it back to a prior year so as to im- 
pose liability on defendant. In consequence, there was no reason for 
plaintiff to contest the claim for tax liability for the earlier year; on the 
contrary, plaintiff could only benefit by it. No wonder plaintiff acted as 
a volunteer! Since its interests were "antagonistic" rather than identi- 
‘cal to those of defendant with respect to the claimed deficiency, it had no 
incentive to offer any evidence "in exculpation". Cf. Farm Bureau Mut. 
Auto. Ins. Co. v. Hammer, 177 F. 2d 793, 799 (4th Cir. 1949). The 
practical facts of this transaction made it to plaintiff's advantage for the 


11 A comparison of Schedule 1 and Schedule 3A of the Study (D. Ex. 4), shows 
that Wechsler increased closing inventory and net profit for the fiscal year of 
Blustein Co. ending January 31, 1948, as follows: 


Profit & Loss Statement 





Year ending Jan. 31, 1948 Increase 
*Schedule 1.  *Schedule 3A (Decrease ) 
Sales $487. 888.46 $487, 888.46 -0- 
Less: Cost of Sales | 
Opening inventory 91, 513. 52 51, 513.52 -0- 
Purchases 391, 425. 61 391, 425.61 ~0- 
Total $442, 939.13 $442, 939.13 -0- 
Less: Closing inventory 39, 295. 06 94, 777.93 5, 482. 87 
Cost of Sales 03, 644. 07 $348. 161.20 ($55, 482. 87) 
Gross Profit $ 84,244.39 $139,727.26 $55,482.87 
Less: Expenses 69, 683. 35 69, 683.35 -0- 
Net Profit  $ 14,561. 04 $ 70, 043.91 5,482.87 


*Schedule 1 and Schedule 3A of "study" 
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claimed deficiency to be imposed rather than defeated. 

Plaintiff's activities in this case placed it at least in the same posi- 
tion as the city-indemnitee in State v. City of Bremerton, 2 Wash. 2d 243, 
97 P. 2d 1066 (1940). The City permitted a default judgment to be entered 
against it, without the knowledge of its indemnitor, and then attempted to 
recover over. Recovery was denied because, as the court said in 
language directly applicable to this case: 


"The record reveals a willingness, amounting almost 
to an attempt, on the part of [ the indemnitee] to obtain, or 
assist in obtaining, for [the claimant] a judgment which 
ultimately would have to be ‘paid by [the indemnitor] with- 
out his ever having had an opportunity to question its merit 
or validity."" 97 P. 2d at 1069. 


See also Sellers v. Head, 261 Ala. 212, 73So. 2d 747 (1954), a case in- 
volving a sale of corporate stock accompanied by a warranty against un- 
disclosed liability for taxes similar to that in the instant case. 

In view of the willingness of plaintiff in the case at bar to have the 
deficiency assessed, and its obvious lack of a good faith in contesting the 
claim, plaintiff, like the purchaser in Sellers v. Head, disregarded its 
"implied obligation" to save the defendant from liability and "is in no 
position to insist upon indemnity at the hands of" the defendant. 73 So. 
2d at 750-51. 

Lack of Notice and Adequate Opportunity to Defend. There was 
not one word of clear testimony from plaintiff's witnesses that, from the 
date of sale on December 14, 1949, to the date when plaintiff transmitted 
to defendant a copy of the thirty-day letter on March 16, 1956, plaintiff 
discussed with defendant any of the matters which led to the tax claim. 
During this period plaintiff never revealed to defendant the contents of 
the books of Blustein Co. for the year ended January 31, 1950, the gross 
profit ratios or net profit earned for the period, the specific inventory 


12 Defendant's Instruction No. 30, denied by the Court (J. A. 12-13), set out the 
following pertinent uncontroverted facts demonstrating that plaintiff was a volunteer: 
(a) plaintiff without notice to defendant informed the Internal Revenue Service of an | 
understatement in the value of the closing inventory of Blustein Co. for the fiscal 
year ended January 31, 1948, in the amount of $55, 482.87; (b) plaintiff without 
defendant's consent or knowledge waived proceedings in the Internal Revemue Service: 
(i) Group Chief conference, (ii) Statute of Limitations on December 22, 1952, 

(iii) statutory contest by filing Federal Form 870-AD,. voluntarily to permit assess- 
ment of a deficiency. Not only was denial of this instruction erroneous, but the 
‘Court should have granted defendant's various motions for directed verdict and 
Judgment N. O. V. 
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sheets of January 31, 1948, the Wechsler "study" prepared some time 
in 1950, plaintiff's computations and conclusions relating to the January 
31, 1948 inventory, the statements it made to Internal Revenue Agent 
Brodsky, its waiver of the Statute of Limitations dated December 22, 
1952, its waiver of a conference with Agent cade | Group Chief, or 
any facts relating to plaintiff's case!” : 

As early as November 21, 1950, defendant pointed out to plaintiff 
that no amended returns for the year ended January 81, 1948, were 
available for examination (P. Ex. 7), despite the fact that plaintiff had 
informed defendant on November 15, 1950, that "amended returns show 
that the corporation owes considerable more tax than had been report 
(P. Ex. 6). Moreover, after plaintiff notified defendant, on August 7, 
1952, that its income tax returns were to be examined (P. Ex. 8) defen- 
dant specifically requested any relevant information shown by the books 
and records of Blustein Co., or by any other means (P. Ex. 9). None 
of the requested information was ever supplied to defendant. ‘The first 
notice defendant ever received was a thirty-day letter in March, 1953 
(P. Ex. 11) enclosing the report of the Revenue Agent (P. Ex. 10). 

In short, during this crucial period, when all the pertinent informa- 
tion was being collected and transmitted to the Revenue Service with the 
design of creating a tax liability, plaintiff kept defendant completely in 
the dark relative to its claims and activities. | 

And the blackout persisted thereafter. When defendant received 
plaintiff's letter of March 16, 1953, transmitting the thirty-day letter, 
defendant requested the execution of the usual power of attorney for his 


13 Defendant's witnesses Baldinger (J. A. 153-57) and Blustein (J.A. 214-20) 
clearly testified that no specific documents and no specific information were sub- 
mitted. There was no contrary testimony. Plaintiff's witnesses said at most 
that they were unable to recall any specific documents exhibited or any specific 
information transmitted (J.A. 25, 27-29), leaving the unmistakable inference 
that such evidence was not available. In such circumstances, the testimony of 
defendant's witnesses shouldbe accorded greater weight. Cf. Galloway v. United 

States, 319 U.S. 372 (1943); Trumbo v. C.B. &Q.R. Co., 389 Ill. 213 (1945); 
Provenzano v. Ill. Cen. R.R. Co., 357 Ml. 192 (1934). 


The-only actual conferences between plaintiff and defendant relating even. 
remotely to the tax claim occurred in Wechsler's office in late June and early July 
of 1950. The testimony of the participants indicates that these discussions were 
vague and ambiguous and no specific documents or other information relating to 
the tax claim were revealed (J. A. 132-36, 154, 156, 216-17). 
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lawyers, access to certain financial information necessary to understand 
and defend against the Revenue claim, and a standard non-waiver agree- . 
ment preserving defendant's right to deny liability under the warranty. 

These were all reasonable and necessary demands. The power of at- 

torney, which was in standard form’* was essential if defendant's law- 

yers were to appear before the Internal Revenue Service. The financial 

data was obviously necessary to assess the validity of the claim and to 
prepare a defense. The non-waiver agreement was substantially identi- 
cal to non-waiver agreements used by insurance companies which defend 7 
suits against assureds when the ultimate responsibility of the insurer is 
not yet settled. Cf. Appelman, Insurance Law and Practice, Sec. 9377; 





see Liverpool etc. Insurance Co. v. Nebraska Storage Warehouses, 96 
F. 2d 30, 34 (8th Cir. 1938). Plaintiff refused, however, to permit 1 
defendant to go forward unless he accepted liability for payment of the 

deficiency (P. Ex. 13). Since defendant had no knowledge whatever of 

the facts, defendant refused to accept blanket liability (P. Ex. 14) be- 

cause, as he Said: 


"Under the circumstances you deny me the right to 
defend Blustein Co., Inc. from tax liabilities assessed 
on the basis of the report of the Revenue Agent dated 
January 22, 1953." 


Defendant also (P. Ex. 14) pointed out that 


"I do not yet know what action you took in the form 
of amended returns of the Blustein Co., Inc., or in 
the form of supporting schedules attached to income < 
tax returns of said corporation, in order to achieve 
the result of shifting income tax liabilities from the 
fiscal year ended January 31, 1950, to the fiscal year 
ended January 31, 1948." 


For all practical purposes, then, defendant was denied the full opportuni- 
_ ty to defend or to participate in the defense. He was unable to procure 
the information necessary to the formulation of a defense, nor could he 


i The power of attorney was the form in "common use, " identical to the form 
- in 1953 Prentice-Hall, Federal Taxes, Par. 21,273A. Without it, no attorney 
or other representative could lawfully be recognized by the Internal Revenue 
Service. Department Circular No. 230 (revised), 1953 Prentice-Hall, Federal 
Taxes, Par. 21,269, Par. 21,270. The practice has remained the same since 
1953. Cf., 1958 Prentice-Hall, Federal Taxes, Par. 41, 304, et seq. 
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acquire the necessary weapons to defend. Without information on the 
one hand and a power of attorney on the other, he did not have "the right 
to appear and defend the action, and... the same means and advantages 
of controverting the claim as if he were the [plaintiff]. " Littleton v. 


Richardson, 34N.H.at 187,quoted in Washington Gas — Co. v. District 
of Columbia, supra. 


Moreover, from a realistic point of view, plaintiff's action made 
an effective defense against the claim impossible. When plaintiff, the 
owner of the Blustein Co. stock, reported to Internal Revenue that the 
Blustein Co. inventory of a prior date had been understated, who would 
expect the Service to believe anything to the contrary from defendant, 
even if he had been notified and given an opportunity to defend? Who 
knew more about the Blustein Co. than its owners ? Once plaintiff pro- 
vided "the evidence" to Agent Brodsky, it is clear that no statement by 
anyone could be strong enough to negate the inference of liability which 
was naturally raised thereby. ; 

Plaintiff bears the burden of affirmative prodt to establish that it 
had given defendant reasonable notice and opportunity to defend. "Itis 
not for [defendant] to show that he had no notice, by proving a negative." 
Flanders v. Seelye, supra, 105 U.S. at 726. Plaintiff having failed to 
sustain its burden, and indeed the evidence of record establishing 
clearly the contrary, this Court should reverse with directions to enter 
judgment for defendant. Flanders v. Seelye, supra; Sellers v. Head, 
supra; State v. City of Bremerton, supra. ! 

In the event that this court concludes that the above recital does 
not justify the directed verdicts or judgment N. O. v . requested by defen- 
dant (J. A. 152-153, Tr.985a, R.1195), then the case should be re- 
versed for a new trial because of the court's unwarranted restrictions 
on the presentation of evidence and argument relating to the issue of 
good faith. The instructions of the Trial Court to the jury on this phase 
of the case were for all practical purposes meaningless. As we demon- 
strate in detail under Point III, infra, the court's exclusionary rulings 
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placed the burden on the jury of resolving this issue without the oppor- 
tunity of being informed of the purpose and operation of plaintiff's ma- 
neuver in converting the liability for 1950 into a liability for 1948. These 
exclusionary rulings deprived defendant of his right "to amplify the re¢- 
ord upon which the jury could perform its function." United States v. 
Fontana, 231 F.2d 807, 811 (3rd Cir. 1956). 


Wm. THE TRIAL COURT'S EXCLUSION OF EVIDENCE AND ARGUMENT 
RELATING TO PLAINTIFF'S REARRANGEMENT OF THE INVENTORY 
AND THE CONSEQUENCES THEREOF WAS PREJUDICIALLY ERRON- 
EOUS. 


Prior to trial, and through defendant's opening statement, defen- 
dant proceeded on the theory that plaintiff's intentions to rearrange the 
inventory for its advantage was a proper defense to the action. At no 
time did plaintiff claim that such a defense was not relevant or appro- 
priate. Defendant's answer raised the defense, (J.A. 5-6) and plaintiff 
made no pretrial motion to strike it as insufficient under Rule 12(f), 
F.R. Civ. P. The Pretrial Order specified (sic): 


"Dft claims that in fact no deficiency was due, but that the 
plf intentionally rearranged its inventory for the year in 
question so as to show a greater income for that year and 
a small income for a subsequent year, in order to gain, an 
advantage in overall tax liability."* (J. A. 8-9). 


and it was entered without objection by plaintiff. 

Defendant's opening statement (J. A. 15, 15a, 16) charged plaintiff 
with a “deliberate attempt to perpetrate a scheme to defraud." Plain- 
tiff's accountant, Wechsler, was directly accused of cheating (J. A. 15) 
with knowledge of the tax liability of Blustein Co. for the fiscal year 
ended January 31, 1950 (J. A. 15, 15a, 16). (See also, J. A. 16-17). 

Yet, throughout the entire trial, the Court precluded defendant 
from developing this line of defense, taking the view that the only ques- 


tion for determination was whether there was a tax liability for a year 
covered by the warranty, without regard to whether a tax liability ap- 
peared on the books at the time of sale, or whether a tax liability came 
into existence as the resuit of plaintiff's manipulation of the books. 
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For example, the cross-examination of Sobel as to plaintiff's 
recognition of the contingent liability for income tax at the time of sale 
was barred: 


"Q Now, will you indicate from that profit and loss state- 
ment [prepared by Wechsler (Tr. 256) | how much profit the 
Blustein Company earned for the fisal year ending January 
31, 1950? | 


A I think it says here $46, 955. 30. 


Q Now, will you please tell us what amount, if any, is 
indicated on the liabilities of that balance sheet for Federal 
income taxes due and payable for that period? 


* * * * 
THE WITNESS: I don't see any, sir... : 


Q Then it is your testimony that on this balance sheet, 
prepared by Mr. Wechsler, showing a profit for this period 
of $46, 000 there is no liability of the company for Federal 
income taxes indicated ? 


Now, Mr. Sobel, if you know, can you apiahi to us how your 
company could earn $46, 000 for the period of that fiscal year 
and not pay taxes on it? | 


MR. BULMAN: I object to that. : 
THE COURT: How is that going to help us, Mr. Nordlinger? 


It isn't material if that is all. So 1 will hold that it is irrelevant." 
(J. A. 31) 


Also barred were any questions directed to eliciting the plaintif’ s 
motives for rearranging Blustein Co. inventories: 


"Mr. NORDLINGER: Just one thing: I will leave the '48 inven- 
tory and proceed to the 1950 inventory. 


Mr. BULMAN: Which at this time I will object to. 


* * * xk 


THE COURT: What has that got to do with this? 


Mr. NORDLINGER: Now, the 1950 inventory constitutes the clos- 
ing inventory for the year ending January ot 1950. 


THE COURT: All right. 


Mr. NORDLINGER: And it controls the — of profit or loss 
for that year and the amount of profit or loss for the next suc- 
ceeding year, commencing February 1, 1951. 
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THE COURT: All right, sir, and let's assume, which I think 
you would doubtless say, that that reflects lower tax to Sobel. 


What makes that material here? 


MR. NORDLINGER: Because we have claimed and hope that 
Your Honor will permit us to argue to the jury, if we go to the 
jury, that this transaction from its beginning to its end was a 
scheme to defraud. 


THE COURT: Suppose it was? Let's assume it is a fraud. 
MR. NORDLINGER: I will have to show how it operates. 


THE COURT: No, let's assume itis afraud. Assume itisa 
fraud. If he is only getting what he is entitled to in that con- 
tract it doesn’t make any difference how fraudulent it was. 


* * * * 


In other words, I am going to hold that under this contract this 
man bought the capital stock of Blustein, common and preferred, 
for a fixed price with a certain warranty in there whereby he 

did A and B, as referred more particularly to A, with the 
further provision that if that warranty was in fact breached to 
the detriment of Sobel, then the purchase price of that stock 
should be lessened to that amount as has been indicated in the 
opening statement, if it be proven that it was; that they paid 

so many taxes, plus the expense of counsel. 


So, therefore, with that premise I am going to hold that 1950 
is not material."" (J. A. 48-49) (emphasis added) 


And the defendant himself was prohibited from giving any testimony re- 
lating to the inventory question: 


"MR. NORDLINGER: Here is the 870. * * * This constitutes a 
consent to withhold assessment for the year ended January 31, 
1950, of this amount of money, resulting from upward adjust- 
ment of opening inventory. 


* * * * 


THE COURT: For what purpose would that be effective ? 


MR. NORDLINGER: That would be for the purpose of increasing 
the opening inventory for the year beginning February 1, 1949 so 
that the tax for that year would be less. 


"THE COURT: To show that the motive underlying what was done 
here as to your client was for the purpose of -- 


MR. NORDLINGER: Yes, sir. 
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THE COURT: I will sustain the objection on the same basis we 
originally dealt with it. I don't think, even if he did do it fora 
purpose which you think ulterior, that would be material to the 
situation."" (J. A. 61-62) 


And when counsel for defendant attempted to elicit from accoun- 
tant Wechsler whether, at the time of sale, he had included anything for 
income taxes among the liabilities he computed, the Court again barred 
this line of inquiry as not "germane" (J. A. — Despite counsel's 


protest that: 


"It is germane because the income tax for the fiscal year ended 
January - January 31, 1950 was an obligation of the Sobels to pay. 
If they could avoid that income tax by throwing the income tax 
liability back to the 1948 year then they would be that much ahead 
in addition to which they would create a deficiency in taxes for 
the January 31, 1948 year, which would, under the contract, be- 
come the liability of Blustein if it were an honest deficiency. " 

(J. A. 110-111) 


the Court adhered to its previous ruling that this "is not the real issue 
in this case" (J. A. 111). Again, when counsel sought to show through 
Wechsler what plaintiff's real purpose was in "adjusting" the January 
31, 1950 income tax return, the Court remarked: | 


"No, don't let's debate that any longer. You satisfied me that 
you are uSing it for the purpose of showing that these people 
committed fraud by manipulating income taxes. 


"I have attempted to indicate to you that that is not the issue in 
this case, and, therefore, if you make use of it for that purpose 
I am holding that it is not admissible."" (J. A. 114-15) 


To the Court's inquiry as to materiality, defense counsel advised 
the Court (J. A. 122-23): , 


"So if they paid the tax for the current year, if they paid the tax 
for the current year or some part of it or a substantial part and 
by these machinations threw it back to the year 1948 and made it 
look like a liability of Blustein, I conceive that to be a defense. 

I may be wrong but I don't see how it could possibly be wrong. 
Your Honor is foreclosing us from one of our pleaded defenses." 


Defense counsel (J. A. 123) also advised the Court: 


*,.. and one of the contingent liabilities, your Honor, was the tax 
for the then current year. ..and that contingent liability is reflec- 
ted by these books on account of the figures, on account of the 
figures that were available and known, and if they knock off that 
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contingent liability reflected by the books and wipe out that con- 
tingent liability and make it an absolute liability for some prior 
year, then they are getting out from under their contingent liabil- 
ity and making it an absolute liability not shown by the books." 


The Court on this phase of the matter (J.A. 124) stated: "I think we 
have covered it and think we had better leave it where it is, " in effect 
denying leave to the defense to continue the examination along those 
lines. 

Furthermore, in the discussion between counsel and the Court in 
reviewing the proposed instructions to the jury, the following colloquy 
occurred (J. A. 243): 


"MR. NORDLINGER: Well, if Your Honor instructs me not to 
argue to the jury that this was a scheme to defraud and not to 
argue that it was accomplished, I will, of course, not do so. 


THE COURT: Right, sir. 

And I think that is clear from what I have said from the inception. 

MR. NORDLINGER: Very well." 

In substance, then, the Court was guided by theory of camsel for 
plaintiff, expressed in the following excerpt, that anything which occur- 


red beyond 1948 had no bearing on the question whether the warranty 
was breached (J. A. 51): 


"MR. BULMAN: Let's assume that in 1950 or in 1951 the Sobel 
Company themselves devalued under Mr. Blustein's prices of 
1948 and they deliberately, themselves, try to get away with a 
tax evasion. I am merely saying this by way of illustration only. 


What effect, if any, does that have in 1948 when the warranty was 
given? None. Or there may be a number of factors such as the 
market change that may have taken place in '50 and '51 to affect 
the value of the inventory. 


So what happened in '50 and '51, '52, '53, has no relevance to 
"48, which is the warranty issue and which they represented as 
being true and accurate. That is all we are here for. Itis a 
Simple issue. 


THE COURT: I think that is my holding, Mr. Nordlinger." 2 
The rulings of the Court that the defense was irrelevant was plainly 
prejudicial, for it deprived defendant of his strongest defense. As we 


15 See also J.A. 120-24. 
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have noted, defendant's contention that there was no breach of the war- 


ranty was predicated on two factors: First, that a contingent liability 
for taxes for the year ending January 31, 1950, was apparent and dis- 
closed on the books at the time of sale; and, second, that plaintiff at- 
tempted to transform the disclosed liability for the year ending January 
31, 1950, into an undisclosed one for the year ending January 31, 1948. 
This, defendant maintained, was accomplished by a deliberate manip- 
ulation of the company's accounts so that payment of the tax liability 
existing and known at the time of sale was avoided by causing the im- 
position of a liability for a year prior to sale, when defendant owned the 
company,and the warranty applied. 

Both elements went to the heart of the case. 3 they were true, 
there could be no liability under the warranty. For example, Wechsler's 
knowledge of, and provision for, a liability for income taxes for the year 
of sale quite clearly related to the question of whether a contingent li- 
ability was disclosed. And certainly the manipulation of accounts to 
shift liability from plaintiff for the year when it was plainly due, to 
defendant for a year when the warranty applied, was clearly relevant to 
the issue of whether the warranty was breached. "In every contract 
there exists an implied covenant of good faith and fair dealing." 3 
Williston, Contracts Sec. 670, p. 1926(1936). But the examination 
of Sobel, Blustein and Wechsler - the principal witnesses - was barred 
by the Trial Court's rulings and defendant was, of | course, also prevented 
from making any argument to the jury on these central issues (J. A. 253). 

In addition to the Court's erroneous view that the issues raised 
were an irrelevant defense, there are at least three other reasons why 
the drastic restrictions imposed constituted = as a matter of law 
and call for reversal: : 

a. The Court improperly restricted the presentation of the de- 
fense by cutting off "in limine all inquiry on a subject with respect to 
which the defendant was entitled to a reasonable cross-examination. This 
was an abuse of discretion and prejudicial error. " Alford v. United 
States, 282 U.S. 687, 691, 692, 694 (1931). See also Reilly v. Pinkus, 
——— 
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338 U.S. 269, 275-77(1949); DuBeau v. Smither and Mayton, Inc., 92 
U.S. App. D.C. 213, 203 F. 2d 395 (1953); United States v. Fontana, 231 
F. 2d 807 (3d Cir. 1956); J. E. Hanger, Inc. v. United States, 81 U.S. 
App. D.C. 408, 160 F. 2d 8, 10 (1947); Lindsey v. United States, 77 U.S. 
App. D.C. 1, 133 F.2d 368 (1942). Here defendant was deprived of any 
opportunity whatever to utilize the cross-examination of plaintiff's prin- 
cipal witnesses to discredit their direct testimony. 

That the credibility of witnesses may always be tested on cross- 
examination is elementary. Though plaintiff's witnesses were allowed 
to testify extensively on direct with respect to such matters as the listing 
of liabilities when defendant's books were examined at the time of sale, 
and the rearrangement of inventory in 1950, the effort of the defense to 
"put the weight of [their] testimony and [their] credibility to a test" 
(Alford v. United States, supra, 282 U.S. at 692) by questioning on 
these subjects was shut off as immaterial.’ 

Moreover, what the defense sought to do by cross-examination was 
to elicit the motives, bias, and interest of the witnesses. See Lindsey v. 
United States, supra. If, as defendant contended, the rearrangement of 
inventory resulted from plaintiff's desire to rid himself of a disclosed 
tax liability, then the motivation of its witnesses who were participants 
in and clearly had something to gain by the rearrangement was of crucial 
importance. Yet defendant was never accorded an opportunity so to de- 
monstrate. 


16 While the rule is often stated that the control of the right of cross-exami- 
_ nation is within the discretion of the Trial Judge, it "is only after a party has 
had an opportunity substantially to exercise the right of cross-examination that 
discretion becomes operative." Lindsey v. United States, supra, at p. 369; 
rv. United States, 81 U.S. App. D.C. 408, 160 F.2d 8, 10 (1947). See also 
- United States v. Klock, 210 F.2d 217, 222, 224 (2nd Cir. 1954); Tivoli Realty v. 
- Paramount Pictures, 209 F.2d 41, 43 (5th Cir. 1954). 





17 For example, all plaintiff's principal witnesses testified that they computed 
the liabilities of the company as of the day of sale. But defendant was never 
permitted to question whether the computation took account of current incone 
tax liabilities which the defense claimed were then shifted to a year when the 
warranty applied (e.g., Wechsler, J.A. 108-11). 
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b. The Court refused to permit: defendant to develop a defense 
specifically incorporated in the Pretrial Order.1® In so doing, it dis- 
regarded the plain purpose of Rule 16, F.R. Civ. P.: 


',..to formulate the issues for trial... [WJhen the issues are 
formulated at a pre-trial hearing, the court is required to 
enter an order reciting such action. When entered, such pre- 
trial order controls the subsequent course of the action. " 
Owen v. Schwartz, 85 U.S. App. D.C. 302, i F. 2d 641, 644 


(1949). (emphasis added) 

The conclusiveness of the Pretrial Order in establishing the contentions 
of both parties, so that the issues are simplified and surprise eliminated, 
is well recognized. Owen v. Schwartz, supra; Walker v. West Coast 
Fast Freight, Inc., 233 F.2d 939, 941-42 (9th Cir. 1956); Cherney v. 
Holmes, 185 F.2d 718 (7th Cir. 1950). | 

Not until after the opening statements did plaintiff take the posi- 
tion that the fraud defense was irrelevant. Plaintiff made no motion 
to strike the defense set up in the answer; nor to amend the Pretrial 
Order. Thus, in accord with the terms and purpose of Rule 16, defen- 
dant proceeded on the assumption that the defense was in the case. In 
ruling to the contrary at the trial, the Court ignored the principle that 
the Pretrial Order "controls the subsequent course of the action" and 
prejudicially deprived defendant of a main defense upon which its prep- 
aration for trial was based. Cf. Frank v. Giesy, 17 F. 2d 122, 126- 
127 (9th Cir. 1941); ! 

c. The Court permitted plaintiff's counsel to argue to the jury 
plaintiff's motives, intentions, and reasoning in incurring the tax de- 
ficiency assessment, yet barred defendant from responding in any way 
to that argument. This disparity in treatment on a crucial issue is 
strikingly illustrated by the following excerpt from plaintiff's closing 
argument (J.A. 255): : 


"Now, did they want to give Uncle Sam twenty-some thousand 
dollars ? 


18 Defendant at the trial pointed out to the Trial Court that its rulings de- 
prived defendant of his Third, Fourth and Seventh Defenses in contravention 
of the Pretrial Order (J. A. 138-139). 
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"Is it reasonable to say to yourselves that the Sobels delib- 
erately wanted to pay Uncle Sam $20, 000 so they could 
come in 7 years later before a jury of 12 people and say, 
"We deliberately went out and paid Uncle Sam $20, 000. 
Now, Mr. Blustein, give it back! ? 


"We didn't want to pay one red cent to Uncle Sam and 
would have been happy not to do so. 


"We have been deprived of that money for 7 years and on 
the date that we paid it and on the date it was assessed - 
and we don't even know today whether we will get it back. 


‘Why do you think the president, Mr. Sobel, deliberately 
went to the income tax people?..." 


It is plainly apparent that the very issues which defendant sought 
to raise and which were excluded by the Court were argued to the jury 
by the plaintiff - and only the plaintiff. Counsel's suggestion that plain- 
tiff had nothing but the purest motives in causing and paying a deficiency 
for the fiscal year ending January 31, 1948, was left unanswered in the 
jury's mind because the defense was not allowed to explain why plaintiff 
would benefit from the rearrangement. In effect, the Court ruled that 
the factors making up defendant's principal defense were properly in the 
case for plaintiff, but not for defendant. 

In summary, the Trial Court declined to permit the jury to con- 
sider any of defendant's evidence going to the reasons, methods and ob- 
jectives of plaintiff's rearrangement of the inventories, its unclean 
motives and its self-serving activities with respect to the movement 
back of the tax liability from 1950 to 1948. The Court simply said, in 
effect: ‘I don't care how they did it or why they did it, but if a deficiency 
‘was assessed, defendant is liable."" In the context of this case, the 
drastic restrictions imposed upon defendant by the Trial Court consti- 
tuted prejudicial error and call for reversal. 


IV. THE TRIAL COURT'S ERRONEOUS EXCLUSION OF 
OTHER MATERIAL EVIDENCE AND ARGUMENT 
WAS PREJUDICIAL ERROR. 


- @. Manipulation of the accounts. 
: In the course of the cross-examination of plaintiff's President, 
- Eugene Sobel, it was established that the inventory of Blustein Co. as 
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at January 31, 1950, amounted to $74, 762.91. This figure was derived 
| 
as the result of a physical check made on or about December 31, 1949, 


with adjustments for purchases and sales for the month thereafter, i.e., 
January, 1950. Sobel also testified that in the Blustein Co. tax return 
for the fiscal year ending January 31, 1950, and signed by him, the 
closing inventory for the year was stated as $25, 067.62 (J. A. 28). 

Sobel testified, in addition, that Wechsler prepared this income 
tax return (J. A. 29) and that, although at the time the tax return was 
prepared, Sobel knew that the inventory was in fact $74, 762.91, he re- 
ported $25, 067.62 upon the advice of his accountant Wechsler (J. A. 30). 

This double standard pervaded all of the entries made by plain- 
tiff's officers and accountant in the Blustein Co. books at the time. For 
example, Wechsler prepared a profit and loss statement and balance 
sheet as at January 31, 1950, in which he showed the closing inventory 
as $74, 762.91 (D.Ex.9A and 9B). On the other hand, the figure for 
closing inventory entered upon the Blustein Co. books of account was 
$25, 067.62 (D. Ex. 3; D.Ex. 14, journal p.5). The evidence at the 
trial, in short, indicated that two figures for closing inventory appeared 
repeatedly in the relevant documents: the figure $25, 067. 62 on the 
Federal Income Tax Return and the books of account; and the figure 
$74, 762.91 on the inventory of January 31, 1950, and upon the profit 
and loss statement and balance sheet for that date. : 

This line of evidence had extraordinary significance. It reflected 
a scheme on the part of plaintiff's officers and its accountant, Wechsler, 
to file a Federal Income Tax Return with an inventory figure known to 
be false. It impeached the credibility of Wechsler, one of plaintiff's 
chief witnesses, and cast heavy doubts on the integrity of the Sobels who 
signed the inaccurate return and obviously had knowledge of the dis- 
crepancies. | 

It is manifest that had defendant been permitted to develop this 
line of evidence in any significant way, and had the Court permitted 
argument to the jury and given an appropriate instruction, the impact 
could have effectively destroyed plaintiff's entire case. But the Court 
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limited the defense inquiries inthis regard. Defendant's counsel (J. A. 
121) expressly advised the Court that it desired "to show, with your 
Honor's permission that he [Wechsler] made false entries in the books 
of account or directed them to be made; that he made false entries in the 
1950 Income Tax Return, knowing them to be false, and permitted his 
clients to sign them..." 

Defense counsel (J. A. 122) also advised the Court that it was 
necessary to inquire on these subjects "...to help us establish that there 
wasn't a breach, we are trying to show your Honor that the tax liability 
for the fiscal year, and it directly attacks the credibility of the witness, 
in addition,..." 

The following colloquy took place (J. A. 121-122): 


"MR. BULMAN: Let's assume that he did all that. What has that 
got to do with the issues ? 


MR. NORDLINGER: It attacks his credibility. 


THE COURT: You are talking about attacking his credibility. 
You attack credibility along the line which is material to the 
issues. 


* * * 


Let's assume that you are correct and that you could show that, 
in fact, these people were manipulating the books so as to get 
a more favorable tax return than they are warranted in getting 
at the hands of the United States Government, that is not ma- 
terial to the issue here. 


MR. NORDLINGER: Even though it is at Blustein's expense? 
* * * 


THE COURT: Even though it is at Blustein's expense, it wouldn't 
make a particle of difference." 


From the foregoing, it plainly appears that defendant was deprived 

of a meaningful opportunity (a) to cross-examine a principal witness of 

_ the plaintiff for the purpose of impeaching his credibility by showing 
that he had knowingly prepared a false income tax return; and (b) to ar- 
gue to the jury with regard to the false income tax return and its signi- 
ficance in the total scheme to defraud which defendant claimed. These 
were important cornerstones in the defense. They were germane and 
proper subjects in the context and circumstances of this case. The 
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Court's drastic limitation with regard to them deprived defendant of the 
full trial to which he was entitled. See, supra, pp. 35-36. 


b. Gross profit ratio study. | 

Plaintiff's accountant, Wechsler, testified that plaintiff became 
alarmed when he prepared a profit and loss statement for the year 
ended January 31, 1950 (D. Ex.9A) which disclosed a gross profit per- 
centage substantially higher than the seventeen to eighteen per cent 
which appeared historically to be the norm (J. A. 100). 

Defendant proffered evidence to show that addition of $55, 482. 87 
to closing inventory of Blustein Co. for the fiscal year ended January 
31, 1948, resulted in a percentage of gross profit of Blustein Co. at 
complete variance from its experience in other years (D. Ex.31). Intro- 
duction of that evidence would have shown that it was impossible for 
Blustein Co. to have had a closing inventory in the amount claimed. The | 
gross profit of Blustein Co. would have been, with the closing inventory 
increased by $55, 482.87, in terms of percentages, as follows (D. Ex. 
31): | 


Fiscal year ended January 31, 1948 28.64% 
January 31, 1949 17.07% 
January 31, 1950 17.04% 
January 31, 1951 16.74% 
January 31, 1952 18. 59%. 


That proffer was denied by the Court (J. A. 210-14). 

Thus, the foregoing material constitut ed evidence in chief that 
defendant's valuation of the 1948 inventory was correct and plaintiff's 
valuation was wrong. The evidence also constituted an attack upon the 
credibility of plaintiff's accountant who claimed his adjustment of the 
1948 inventory was necessary to bring the gross profit ratio of Blustein 
Co. into line for 1950. Furthermore, it was during 'Wechsler's exami- 
nation-in-chief that the first mention of gross profit ratio occurred (J. A. 
100-101); and therefore this issue was properly open to the defense, and 
certainly a subject for cross examination. 





OOO... rrr rrr 


42 


c. 1950 Inventory evaluation. 

One of the most bitterly contested issues at the trial was whether 
the J anuary 31, 1948 inventory of Blustein Co. was properly valued. 
Plaintiff claimed that it was not, and, by reliance upon the formula des- | 
cribed in detail, supra, pp.14-15, attempted to show that it was under- 
valued. Defendant claimed that plaintiff's formula was inappropriate 
and that the inventory was properly valued. 

In order to support his contention that the only method of taking an 
inventory was to appraise the stock in trade on an item-by-item basis 
and that plaintiff's theoretical formula was inappropriate, defendant 
sought to prove that the formula upon which plaintiff relied was not used 
by plaintiff in its own valuation of the Blustein Co. inventory as at 
January 31, 1950. 

Defendant proffered some thirty legal-size sheets consisting of 
between seven and eight hundred different items, each of which was in- 
cluded in the Blustein Co. inventory of January 31, 1950, in substantial 
quantities. Those items had not been valued according to a formula (as 
plaintiff claimed defendant should have valued the 1948 inventory), but 
had been valued by separate appraisal of each article, at cost or market. 
The proffer was denied by the Court (J. A. 231 through 233). The evi- 
dence proffered by defendant tended to show that defendant had properly 
valued the inventory of 1948, as well as to show that plaintiff's witnesses 
were not accurate in their own testimony concerning the propriety of the 
use of a formula for valuation of the 1948 inventory. 

The Trial Judge also refused to permit the defense to argue to the 
jury that the prices on the 1948 inventory prepared by defendant were 
comparabie to the prices on the 1950 inventory prepared by plaintiff 
(J. A. 253-254). 

| The evidence relating to the 1950 inventory valuation was compe- 
tent, material and relevant to the questions at issue. The question of 
inventory valuation was basic to plaintiff's case and all its claims stem- 
med from it. When the Trial Court shut off defendant's proffers on this 
issue, it committed error compelling reversal. 
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Vv. THAT PLAINTIFF SUFFERED NO HARM OR 
DAMAGE FROM THE ALLEGED BREACH OF 
WARRANTY WAS A RELEVANT DEFENSE AT 


The warranty contained in the contract of sale was "... that the 
books of account of the Blustein Co., Inc. included an accurate and 
complete record of all present [i.e., as of December 14, 1949 ] liability 
of said corporation, absolute and contingent for income taxes" (insertion 
and emphasis added). This was not a warranty that there was no liability 
for taxes, but, rather, that any liability was disclosed in the books of 
account. 3 
When plaintiff bought the capital stock of Blustein Co., it expected 
to obtain approximately $200, 000. 00 in assets (Eugene Sobel, J. A. 18, 
19; Wechsler, J. A. 99-100), and to earn a profit during the fiscal year 
ended January 31, 1950 (Eugene Sobel, J. A. 26). On the date of the 
purchase of the stock, December 14, 1949, plaintiff was in possession 
of a statement of operations of Blustein Co. for the period commencing 
February 1, 1949, and ending October 31, 1949 (D, Ex. 2) and also was 
in possession of the Blustein Co.'s books of account. Inaidition, at the 
time of the sale, defendant satisfied itself as to the approximate in- 
ventory the Blustein Co. had on that date. See p. 2, supra. 

This information was all that was necessary to ascertain whether 
there was a contingent liability for income taxes at the time of sale. 
There has never been a claim that any of those figures were unavailable, 
incomplete or inaccurate. Plaintiff's accountants reviewed the books of 
the company; and its principal accountant in fact prepared a balance 
sheet in his own handwriting (D. Ex. 23). Certainly the existence of a 
contingent tax liability for the year of sale was manifest to them. 

The maneuver by which plaintiff was able to change a liability for 
1950 to a liability for 1948 has already been described. This was ac- 
complished, it will be recalled, by taking the $55, 482. 87 increment to 
the closing inventory of January 31, 1948, and assigning the same in- 
crement as an adjustment to opening inventory, February 1, 1948, 
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closing inventory January 31, 1949, and opening inventory February 1, 
1949. Assuming that the increment was proper as to January 31, 1948, 
it was also proper for February 1, 1948, since closing inventory for 
one fiscal year automatically becomes opening inventory for the next 
fiscal year. But there was no basis in accounting or logic - or in the 
evidence at this trial - arbitrarily to carry forward the $55, 482.87, to 


a period in time twelve months later and adjust the closing inventory of 
January 31, 1949, and the opening inventory February 1, 1949. 

By this maneuver, plaintiff accomplished an addition of some 
$55, 482.87 to opening inventory February 1, 1949, which permitted 
plaintiff to reduce its gross and net profits for the fiscal year ended 


January 31, 1950. Consequently, plaintiff completely eliminated a 
contingent liability of Blustein Co. for income taxes for the fiscal year 
ended January 31, 1950, and in fact established a loss for that year. 
But the liability for 1950 - which could not disappear into thin air - was 
thrown back to the year 1948, establishing a deficiency for that fiscal 
year (D. Ex.2, Form 870, dated October 14, 1953, signed Eugene J. 
Sobel, “year ended January 31, 1950, net loss increased to $9, 558. 32"). 
Since there was a tax liability against the Blustein Co. at the time 
it was purchased, it made no practical difference whether the liability 
which was ultimately imposed was for the year 1948 or for the year 1950. 
So long as the liability which was imposed was for the same amount or 
a lesser amount as that disclosed by the books at the time of sale, plain- 
tiff was in no way harmed. Only the warranty made the year of liability 
‘significant. Indeed, plaintiff was better off with the assessment of 2 
deficiency of $14, 589.50 for the year ending January 31, 1948 (P. Ex. 22), 
than it would have been with a liability of $18, 265.75 (D. Ex.33) for the _ 
year ending January 31, 1950. 
It is, of course, axiomatic, that damages for breach of warranty 
are awarded with the object of placing the injured party in the same 
position as if there had been no breach and not with the object of placing 


19 ere was no evidence to iW on January 31, 1949, the inventory was 
in excess of the amount reported in Blustein Co.'s income tax return or in its 
books of account. Similarly, the record is devoid of evidence that the inventory 
on hand on the next day - February 1, 1949 - was more than that disclosed by 
the Blustein Co. books. 
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him in a better position than if the contract warranty had been fully per- 
formed. Fries, Beall, etc. v. Livingston, 56 App. D.C. 209, 12 F.2d 
150 (1926); Blair, et al. v. United States, 150 F.2d 676, 678 (8th Cir. 
1945); Robb v. Urdahl, 78 A. 2d 387(D.C. Mun. App. 1951); Amis v. 
Air Cond. Co., 65 A. 2d 213,214 (D.C. Mun. App. 1949); Clarke v. 
Cleckley, 55 A. 2d 287, 288 (D.C. Mun. App. 1947); Cf., Thompson v. 
Rector, 83 U.S. App. D.C.371,373, 170 F.2d 167 (1948). But the trial 
court denied Defendant's instructions to this effect (No. 12, J. A.9; No. 
27, J.A.12; No. 28, J. A. 12). : 

Defendant. from the outset was prevented by. the Court from show- 


ing to the jury that plaintiff suffered no harm from the alleged breach 
of warranty (J.A. 37-39), and the Court throughout the trial (J. A. 213- 
214) continued so to rule. 

The Court specifically instructed the defense that the theory men- 
tioned above could not be argued to the jury (J. A. 253): 

"MR. NORDLINGER: Well, then, I take it that Your Honor will 


not permit me to argue to the jury -- 
THE COURT: That is correct, sir. 


-MR. NORDLINGER: -- that they saved as much income taxes as 
they had to pay. | 


THE COURT: That's right sir. 


MR. NORDLINGER: And so, therefore, I will refrain from 
doing it." 


By depriving the defense of the opportunity of explaining that 
plaintiff suffered no harm by causing an increase in closing inventory 
for the fiscal year ended January 31, 1948, and in fact gained an ad- 
vantage thereby, the Court below committed an error of law of funda- 
mental importance. Accordingly, the judgment should be: re-. 
versed with instructions to grant a new trial at which this defense may 
be adequately presented. 


| 


! 
| 
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VI. THE TRIAL COURT ERRED IN DIRECTING THE 
JURY TO GRANT INTEREST TO DATE OF VER- 
DICT, AND ALSO IN DIRECTING THE GRANT OF 
COMPOUND INTEREST. 


Toward the conclusion of the Trial Court's charge, the jury was 


instructed as follows (J. A. 262): 


"If you should find that the plaintiff has proved by a prepon- 
derance of the evidence that there was a breach of warranty 
by the defendant * * * then your verdict will be for the plain- 
tiff in the sum of $24, 256.91 which represents the amount 
paid to Internal Revenue by plaintiff for taxes, penalty, and 
interest, plus interest on that amount from July 20, 1954, 
plus $2, 556. 49 for counsel fees and disbursements by plain- 
tiff in defense of the tax claim * * * which would make for a 
total of $26,813.40." (Emphasis added. ) 


There are at least two prejudicial errors in this instruction, both 
of which were objected to at the trial (J. A. 244-252) and appropriately 
renewed after verdict in the Motion N.O.V. (R.1195, 1198). 


a. The granting of interest to the date of judgment was a 
question for the jury. It is the general rule in the District of Columbia 
that a plaintiff is not entitled to interest before judgment; but it is not 
forbidden to include interest before judgment as an element of damages 


"if necessary to fully compensate the plaintiff... D.C. CodeSec. 28-2708; 


National Trucking & Storage Co. v. Penn.R. Co., 97 U.S. App. D.C. 52, 
228 F. 2d 23, 30-1 (1955); Metzger v. Metzger, 35 App. D.C. 389 (1910); 
Shima v. Brown, 77 U.S. App.D.C. 115, 133 F. 2d 48, 49-50 (1943); 
Flanaghan v. Tompkins Co., 86 U.S. App. D.C.307, 182 F. 2d 92, 93-4 
(1950). The statute is explicit, however, that in a case tried before a 
jury; it is the jury which must determine whether interest to the date 
of judgment should be awarded as an element of damages. 

The Trial Court's instruction is therefore erroneous on its face. 
It directed the jury to award interest to the date of judgment if the ver- 
dict was for the plaintiff. But under the statute the jury could award 
such interest as compensatory damages only if it first found that such 
interest was necessary to fully compensate the plaintiff; and this finding 
it neither made nor was instructed to make. 
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The judgment must accordingly be reversed with directions either 
that the judgment be amended so as to exclude interest to the date of 
judgment or for a new trial in which the question of interest to the date 
of judgment is submitted to the jury. 


b. The question of interest on interest. In the event that 
a new trial is ordered, this Court may desire to provide direction for 
| 
the Trial Court with respect to the computation of interest. 


The amount levied in the assessment of July 30, 1954 (P. Ex.22)° 
was $20,302.72, composed of the following: $13,690.84 in deficiency, 
$5,713.22 as interest from the date the tax was due, April 15, 1948, 
to the date of assessment, July 30, 1954, and $898.66 in penalty. 


The Trial Court began with the $20,302.72, which was the total 
deficiency of July 30, 1954 — and which included interest — and added 
interest to this amount from July 30, 1954, to the date of the instruc- 
tion to the jury, October 30, 1957. The effect of this computation was 
to permit the plaintiff to recover interest not only on the deficiency and 


penalty, but also interest on the interest. 


The interest on interest thus computed was then further com- 
pounded by the interest on the total judgment which is presently accruing 
from the date of judgment to the date the judgment is paid (unless re- 
versed). This means that with respect to the interest on the deficiency 
(which was included in the Internal Revenue Service assessment of July 
30, 1954) interest was added to the interest from July 30, 1954, to 
October 30, 1957, the date of the jury's verdict, and interest is now 
running on the interest plus interest. Thus, in this case, there is not 


20 if on a full hearing of all relevant evidence and under appropriate instruc- 


tions of the Court, a jury should find for plaintiff, it is conceded that attorney's 
fees may be considered by the jury as an element of an wale damage flowing 
from breach of warranty. 


In the case at bar, to save trial time, defendant stipulated that the amount 
claimed for attorneys' fees was reasonable but did not aapulate that attorneys' 
fees were properly recoverable on the facts. 
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only interest plus interest, but in fact a triple compounding of interest.7+ 
This error in computing interest and the consequences thereof 
are illustrated by the following chart: 


(1) Deficiency claimed by IRS as being 
due on April 15, 1948 $ 14, 589.50 


(2) Interest at 6% claimed by IRS for 
period April 15, 1948, when tax was 
due, to July 30, 1954, the date of as- 
sessment | 9, 713. 22 


(3) Interest at 6% on the deficiency claimed 
by IRS from April 15, 1948, to October 
30, 1957 (date of verdict) 8, 352. 49 


(4) Interest computed by Trial Court, and 
included in charge to jury 9, 667. 41. 


The action of the Trial Judge permits interest to run from date 
of judgment both on items (1) and (4), above. It is submitted that the 
maximum recovery, if allowed by the jury under appropriate instruc- 
tion, should be limited to item (1) above with interest thereon from April15, 
1948, until paid. See, United States v. 125. 71 Acres of Land, 54 F. 
Supp. 193, 194-5 (W.D. Pa. 1944). See also Fries, Beall, etc. v. 
Livingston, 12 F. 2d 150 (1926). 


21 


This triple compounding of interest is particularly unjustified 
when it is considered that plaintiff had paid the deficiency on a monthly 
payment schedule beginning on August 15, 1954, with the final payment 
made in September of 1956 (P. Ex.20). Thus, at the time suit was insti- 
tuted on November 2, 1954, plaintiff had paid only $1, 500. 00. 


The installment arrangement for paying the deficiency was 
apparently made at plaintiff's request and to suit its convenience. Defendant | 
had nothing whatsoever to do with this schedule. But the net result of the 
- Trial Court's computation on interest was to charge defendant with the 
. interest which accrued for plaintiff's installment payments. See J.A. 247 

_ where the defense objected at the trial. 
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CONCLUSION 


For the foregoing reasons, it is respectfully requested that this 
Court reverse with instructions to enter judgment for defendant, or, in 
the alternative, remand with appropriate instructions for a new trial. 


Respectfully submitted, 


BERNARD I. NORDLINGER 
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419 Southern Building 
Washington 5, D. C. 


ALAN Y. COLE 

SELMA M. LEVINE 
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Washington 5, D. C. 


CHAS. KERSHENBAUM 
327 Southern Building 
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APPENDIX 


STATUTES 
D. C. Code, Section 28-2708: 


Interest on judgments for damages in actions in contract or tort. 


| 


In an action to recover damages for breach of contract the judg- 
ment shall allow interest on the amount for which it is rendered from 
the date of the judgment only; but nothing herein shall forbid the jury, 
or the court, if the trial be by the court, from including interest as an 
element in the damages awarded, if necessary to fully compensate the 
plaintiff. In an action to recover damages for a wrong the judgment 
for the plaintiff shall bear interest. (Mar. 3, 1901, 31 Stat. 1378, ch. 
854, Sec. 1185.) : 


Internal Revenue Code of 1939, Section 275: 

Except as provided in Section 276 - : 

(a) General Rule. - The amount of income taxes imposed by this 
chapter shall be assessed within three years after the return was filed, 
and no proceeding in court without assessment for the collection of such 
taxes shall be begun after the expiration of such period. (53 Stat. 86, 


as amended Oct. 8, 1940, c.757, Title V Sec. 503, 54 Stat. 1007.) 
* * * * * | 


(c) Omission from Gross Income. - If the taxpayer omits from 


gross income an amount properly includible therein which is in excess 
of 25 per centum of the amount of gross income stated in the return, the 
tax may be assessed, or a proceeding in court for the collection of such 
tax may be begun without assessment, at any time within 5 years after 
the return was filed. (53 Stat.86, as amended Oct. 8, 1940, c. 757, 

Title V Sec. 503, 54 Stat. 1007. ) 
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Internal Revenue Code of 1939,Section 276: 


(b) Waiver. - Where before the expiration of the time prescribed 
in section 275 for the assessment of the tax, both the Commissioner and 
the taxpayer have consented in writing to its assessment after such time, 
the tax may be assessed at any time prior to the expiration of the period 
agreed upon. The period so.agreed upon may be extended by subse- 
quent agreements in writing made before the expiration of the period 
previously agreed upon. (53 Stat. 87). 
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QUESTIONS PRESENTED 
1. Whether there was any evidence to support the findings of 
the jury: 

(a) that the books and records of the Blustein Company, 
as of December 14, 1949 did not accurately reflect all the present 
liabilities of the corporation for income taxes, absolute and contingent; 

(b) that plaintiff suffered damages in the amount of 
$26,813.40 as a result of defendant's breach of the warranty in the 
contract of sale; 

(c) that plaintiff gave defendant full and fair notice of 
both the possibility of the claim by Internal Revenue for additional taxes 
and of the actual claim itself; 

(d) that plaintiff did not hamper or make a defense of the 
claim by defendant impossible by furnishing the government with certain 
figures, waiving a conference at the group chief level, or otherwise; 

(e) that defendant refused or failed timely to elect to 
defend the claim by Internal Revenue; and 

({) that after such refusal by defendant, plaintiff acted 

in good faith in doing what seemed best for the Blustein Company and 
settling the claim by Internal Revenue. 

: 2. Whether cross examination, testimony and argument to the 
jury, premised on the theory that plaintiff's motives were fraudulent 
and dishonest, should be allowed where all the facts relative to the 

questioned acts are in evidence and where each of those acts was legal 

and consistent with an honest purpose. 
3. Whether, in an action on a liquidated debt in the District of 

Columbia, the Trial Court erred in instructing the jury that if their 

verdict be for plaintiff it shall include interest. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14,333 


ABRAHAM BLUSTED, 
Appellant, 
v. 


EUGENE SOBEL COMPANY, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF FACTS | 


Eugene Sobel and Harold Sobel were officers of the Eugene Sobel. 
Company, Inc., a District of Columbia corporation engaged primarily - | 
in the wholesale watch material business in the. District of Columbia. é 
The Blustein Company was engaged in the wholesale jewelry business — 
in 1949 in the District of Columbia and had exclusive rights to distribute 
various leading lines of jewelry and other items (5. A. 63). During the 
year 1949, the Sobels learned through the jewelry trade that the owner 
of the stock in the Blustein Company wished to sell that stock. Abraham 
Blustein then owned all the issued and outstanding capital stock of the 
Blustein Company (J.A. 64). ! 


“- 


Mr. Blustein was contacted by Eugene Sobel, who dinénaeed 
_ with him the ‘possible purchase by the Eugene ‘Sobel ‘Company of his 
Blustein Company stock during a few meetings arranged for that pur- 
pose (J.A. 18, 64, 65). Eugene Sobel requested that the books of the 


2 


Blustein Company be made available for examination. Mr. Blustein 
refused to allow examination of any of the books and records of the 
company until the night of the sale (J.A. 18, 65-71, 99). The plaintiff 
did obtain a Dun and Bradstreet report on the Blustein Company (J.A. 18, 
99). Negotiations continued and a price of $200,000.00 for the capital 
stock of the Blustein Company was tentatively agreed upon (J.A. 19). 


The closing was set for the night of December 14, 1949. 


7 Between 7 and 8 p.m. on December 14, 1949, the parties met 
at the premises of the Blustein Company. That evening was the first 
time that any of the books and records of the Blustein Company were 
made available to the plaintiff or to anyone representing the plaintiff 
(J.A. 18). 


On the evening of December 14, 1949, Abraham Blustein and the 
plaintiff's officers first discussed the contract at length. They then 
went through the premises, and the plaintiff's officers and accountant 
spent two or three hours looking over the inventory in an attempt to get 
a rough evaluation of it. They examined the bins and trays of merchan- 
dise by looking at them and estimated the value of the merchandise con- 
tained therein. There were thousands of items in the inventory and 
time did not permit a physical inventory to be taken that evening (J.A. 19, 
+20). 


After examining the merchandise, the plaintiff's officers con- 

' cluded that the value of the inventory was approximately $100,000.00 
(J.A. 112). With that amount of inventory, in addition to the exclusive 
franchises which the Blustein Company held, they were satisfied that 

the Blustein Company stock was worth $200,000.00 and that the purchase 
of that stock by the Eugene Sobel Company would be to the advantage of 
the — Sobel Company (Tr. 53). 


No representative of plaintiff was shown any book or journal 
reflecting a physical merchandise inventory of the Blustein Company at 
any time prior to or during the evening of December 14, 1949, although 
plaintiff's officers requested that Mr. Blustein make one available | 
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(J.A. 20). On that evening, plaintiff's president and its accountant 
were shown a Report of Operations for the Blustein Company for the 
period February 1 to October 31, 1949. This report was prepared by 
the accountant for the Blustein Company, and it contained an inventory 
figure of $49,845.02 as of October 31, 1949 (J.A. 20; P. Ex. 2). How- 
ever, this figure was not obtained by taking a physical inventory. It 
was a theoretical figure indicating what the Blustein Company accountant 
believed the inventory should have been, based on a gross profit percent- 
age for the period February 1, 1949 to October 31, 1949 (P. Ex. 2). 
The report also indicated that the Blustein Company had operated at a 
loss of $7,604.96 up to October 31, 1949. : 


While the discussion concerning the contract was being carried 
on between the parties, the accountant for plaintiff made what he called 
a "spot balance sheet check". He did not examine the books of the 
Blustein Company, for they could not be examined in the few hours 
available. He checked all the assets and attempted to place a dollar 
value on them. Then he took certain figures from the books of the cor- 
poration for the purpose of computing the liabilities and deducted those 
from the assets (J.A. 105-108). The Sobel Company's accountant was _ 
interested only in determining the worth of the physical assets of the 
Blustein Company (J.A. 104). | 


The contract was executed between 2:30 and 3:00 a.m. on Decem- 
ber 15, 1949. It contained the following warranty: 


The Seller warrants that the total amount of 
authorized capital stock of the Blustein Co. , Inc., all 
of which is outstanding, consists of two hundred (200) 
shares of common stock of the par value of One Hundred 
Dollars ($100) each, and one hundred (100) shares of 
preferred stock of the par value of One Hundred Dollars. 
($100) each; that the books of account of the Blustein 
Co., Inc., include an accurate and complete record of 
all present liabilities of said corporation, absolute and 
contingent, for Income taxes. In case of a breach of 
this warranty, ascertained subsequent to execution and 
delivery hereof, Seller agrees to adjust the purchase 
price accordingly , whether or not the price has thereto- 
fore been paid, but only after such liability shall become 


4 


absolute. Seller, however, reserves the right to defend 
said corporation against such claims, if any, at his cost. 
Following the execution of the contract and the transfer of the 
stock to plaintiff, a physical inventory of the merchandise on hand in the * 
Blustein Company was taken as of December 31, 1949. The fiscal year 
of the Blustein Company closed on January 31, 1950. Instead of taking 
a complete inventory again on January 31, 1950, the corporation had its 
bookkeeper list each purchase and sale during the period January 1, 
1950 through January 31, 1950, and extend the December 31, 1949 
inventory to January 31, 1950 (J.A. 21, 27). The December 31, 1949 
inventory and the worksheets of the bookkeeper were then turned over 
to the corporation's accountant (J.A. 27). Using that inventory, the 
accountant computed the profit of the Blustein Company for the year 
ending January 31, 1950 and saw that the gross profit arrived at was 
about $46,000.00. Since the statement prepared by Mr. Blustein's 
‘accountant showed a loss of over $7,000 as of October 31, 1949 (P. Ex. 2), 
this meant that the corporation had a profit of over $53,000 in three 
months. Compared with the amount of sales for the same period, such 
a profit was impossible in the nature of the business (J.A. 100, 101). 


% 


The merchandise inventory of Blustein Company for the year end- © 
3 ing January 31, 1948 was subsequently discovered in about May of 1950 
and examination thereof indicated that it had been greatly undervalued. 
(J.A. 125, 126, 217). Some of the items therein had been inventoried 
“at what appeared to be a fraction of their cost or market value, and, in 
some cases, less than their melted goldvalue (P. Ex. 10; J.A. 149).. 
Mr. Blustein was contacted shortly after discovery of the inventory 
_ book and informed of the tax problem arising from the understatement 2 
_ of inventory for the year ending January 31, 1948 (J. A. 24, 128, 129). 


The accountant for the Blustein Company, in preparing the 


tentative return which Internal Revenue required to be filed as a condi- a 
tion to extending the time for filing the corporation tax return for the 
_ fiscal year ending January 31, 1950 (D. Ex. 2, letter May 31, 1950), 
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used the opening inventory previously reported by the corporation when 


Mr. Blustein was in control and a theoretical closing inventory figured 

on the theory that the gross profit of the corporation would be about the 
same percentage of gross sales as it had been in previous years (Tr. 656- 
660). In this way, the income reported in the tentative return for the year 
ending January 31, 1950 was approximately what it should have been had 
the closing inventory for the year ending January 31 , 1948 been correctly 
reported by the Blustein Company when Mr. Blustein controlled the cor- 
poration (J.A. 101, 102, 103; D. Ex. 2). This tentative return was filed 
on July 15, 1950. It was subsequently determined by Internal Revenue to 
have reflected the true profit picture for that year and was accepted as a 
final return for the year ending January 31, 1950 (J.A. 33). 


In August of 1952, an Internal Revenue agent informed the Blustein 
Company that he wished to examine the books and records of that company 
for the years ending January 31, 1948 and January 31, 1949. The Internal 
Revenue agent made an independent investigation of the Blustein Company 
and determined that the corporation owed the United States an additional g 
$24,406.36 in taxes and penalty for the year ending January 31, 1948 f 
(J.A. 56, 57). The agent's conclusions were based on an undervaluation: 
of the closing inventory of the corporation for that year in the amount of 
$55,482.87 (P. Ex. 10). f 


In March of 1953, Blustein Company received a 30-day letter j 
from the Internal Revenue Service, notifying the corporation of a pro- 
posed assessment of a deficiency in income taxes for the year ending 
; January 31, 1948 in the amount of $23,244.15, plus a penalty of e 
SL, 162. 21. Defendant was repeatedly offered the opportunity to defend 
‘against the claim, or if he chose, to join in the defense. He refused to 


do either. (See documents set forth under Point I, infra). 


f 


Tax counsel retained by the Eugene Sobel Company succeeded in 
persuading Internal Revenue to accept the sum of $13, 690-84 in defi- 
ciency and $898. 66 in penalty instead of the initially proposed assess- 
ment of a deficiency of $23,244.15 and penalty of $1,162.21. The 
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interest amounted to $5,713.22 and the corporation paid $20,302.72. 
Demand was made upon Mr. Blustein for a reduction in the purchase 
price of the stock in that amount pursuant to the warranty (P. Ex. 18), 
and Mr. Blustein refused to make the adjustment. Plaintiff thereupon 
filed suit herein. After trial before the Honorable Richmond B. Keech, 
sitting with a jury, the jury returned a verdict for the plaintiff. 


STATUTE INVOLVED 


D.C. Code, Title 28, Section 2707: 
“Interest on judgments for liquidated debt. 

In an action in the District Court of the United States for the 
District of Columbia to recover a liquidated debt on which interest is 
payable by contract or by law or usage the judgment for the plaintiff 
shall include interest on the principal debt from the time when it was 
due and payable, at the rate fixed by the contract, if any, until paid. 
(Mar. 3, 1901, 31 Stat. 1378, ch. 854, 8 1184.) 


SUMMARY OF ARGUMENT 


1. This case involves the breach of a warranty contained in a 
contract for the sale of corporate stock. The jury found as a fact that 
_ the warranty was breached, and that plaintiff was damaged in the amount © 
of $26,813.40 as a result of the breach. The jury also found as facts 
\ that defendant was timely notified of the claim by plaintiff and by Internal 
? Revenue, that defendant refused to elect to defend the claim by Internal 
| Revenue and denied liability for the claim, that the corporation thereafter 
defended the claim and negotiated a settlement in good faith, and that. 
demand was made on defendant for payment of the deficiency and he 
_ refused to pay. 


2. The legal effect of the statute of limitations on the assessment 
of the deficiency involved here is immaterial. After defendant breached 
| the warranty and denied liability for that breach, the corporation had the 
right to proceed and settle the claim if it acted in good faith. The jury 





7 


found that it did so. Therefore, all the foregoing issues were issues of 
fact which were decided by the jury. The jury's findings are supported 
by the evidence and cannot be disturbed on appeal. 


3. The District of Columbia Code specifically provides that 
interest shall be included in a judgment rendered in an action to recover 
a liquidated debt. The debt in this case was liquidated and interest was 


| 


properly included in plaintiff's judgment. 


4. Defendant's contention of error in that the Trial Court pre- 
cluded the introduction of evidence of a fraudulent manipulation or re- 
arrangement of the January 31, 1948 inventory is without foundation. 

The Trial Court merely prevented defendant from introducing and arguing 

to the jury unfounded allegations of "fraud", "manipulation", and "re- 
arrangement". Defendant never proffered any facts which would support 
those allegations. He attempted to take facts which were in evidence, 

each of which alone constituted a legal act and the end result of which 

was legal, and to argue that the motives of plaintiff behind those acts | 
were dishonest and fraudulent. The Trial Court was correct in prevent- i 
ing that, for if lawful means are used to accomplish a lawful result, the , 
motive behind the act is immaterial and is not to be considered by the & 


court or jury. 


ARGUMENT 


I. DEFENDANT IS FORECLOSED FROM RE-ARGUING 
QUESTIONS DECIDED BY THE JURY. : 


The facts prove this to be a roan case of breach of warranty. 
The contract of sale between plaintiff” and defendant contained a 


For the first time, at p. 23 of defendant's brief, the claim is made that in an 
action to recover for breach of warranty, plaintiff must affirmatively prove lack 
of "fraud or collusion" to make out a prima facie case. None of the cases cited 

by defendant so hold, nor is plaintiff aware of any recent addition to the list of 
elements necessary to prove breach of warranty. In any event, the question was 
not raised at trial and is not properly before this court. : 


— Defendant, throughout his brief, refers to the Eugene Sobel Company, Inc. , 
the Sobel brothers, and the Blustein Company, Inc., and speaks of each as the 
"plaintiff". The Blustein Company, Inc., is not involved in this lawsuit, although 
its books and records are the object of the controversy. Eugene and Harold Sobel 


are —— of wing ee The Eugene Sobel Company will sometimes be 
~.. refe U 12412 ite or: Biatahe ANG Tne Ste iT oOmpnan vy gs the Neoarnoration!! 
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warranty "that the books of account of the Blustein Co. , Inc. include an 

_ accurate and complete record of all present liabilities of said corporation, 

-_ absolute and contingent for Income Taxes." If the books did not do SO, 
the purchase price was to be reduced by defendant by the amount of any 
additional tax liability resulting from events which occurred before the 
date of sale (P. Ex. 1). The closing inventory for the year ending 
January 31, 1948 was undervalued by $55,482.87. Internal Revenue 
asserted a deficiency of $23,244.15, plus interest and penalty, which 
was finally settled for $13,690.84, plus interest and penalty (P. Exs. 10, 
22). A demand was made by plaintiff that defendant adjust the purchase 
price by the amount paid. Defendant refused and plaintiff filed suit. 
After eight days of trial and the introduction of over 75 exhibits, the 
Trial Court summarized the questions for the jury as follows (J.A. 257): 


There is no dispute that the contract contained 
the warranty which I have read. You, therefore, may 
divide your deliberations into determination of these 
three questions in the order as I shall state them: 


1. Was there a breach of warranty by the 
defendant; that is, did the books and records of Blustein 
Company, as of December 14, 1949, when plaintiff ac- 
quired the company, accurately reflect all the present 
liabilities of the corporation for income taxes, absolute 
and contingent ? 


2. If there was a breach, was the plaintiff 
damaged as a result thereof or as the result of said 
breach? 


3. Has plaintiff, by its own actions, forfeited 
its right to recover those damages from the defendant 
either by failing to give the defendant proper notice and 
opportunity to defend the tax claim or by making it im- 
possible for the defendant properly to defend the tax 
claim ? 


* * * * 


If your answer to the first question should be 
“no” you would find for the defendant and you would not 
need to answer. the second and third questions. Similarly, 
if your answer to the second question should be'no" you 
would find for the defendant and would go no further. 
Only if you answer the first two questions in the affirma- 
tive will you need to consider the third question. 
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The Trial Court then proceeded to go into each of the above 
questions in a most comprehensive and fair charge (J .A. 256-262). It 
is to be noted that the only error claimed to exist in the charge is that 
the jury was instructed to include in its judgment interest on the amount 
paid to Internal Revenue by plaintiff. If there is any evidence to support 
the jury's findings, the charge to the jury and the jury's verdict fore- 
close further argument on the questions of valuation of the January 31, 
1948 inventory, notice and opportunity to defend, the good faith of the 
plaintiff in negotiating and settling with Internal Revenue, and the 
advisability of plaintiff's electing not to attempt to use the statute of 
limitations as a defense. .Friedman v. Decatur Corporation, 77 App. 
D. C. 326, 135 F. 2d 812 (1943). It is not a function of this Court to 
weigh the evidence after the jury has arrived at a conclusion where 
there is some evidence to support that conclusion. Garden v. Capital 
Transit Co., 80 App. D. C. 297, 152 F. 2d 288 (1945), cert. den. 327 
U. S. 795. In this case, there is a plethora of evidence to support the 
findings of the jury on every point in issue. : 


The next three sections of this brief will be devoted to a dis- 


cussion of some of the evidence on those points. 


y, 


I. THE EVIDENCE IS OVERWHELMING THAT THE f 
JANUARY 31, 1948 INVENTORY WAS UNDERVALUED. é 


Throughout defendant's brief, an attempt is made to create the © 
illusion that "plaintiff made the case against itself" (D. Brief, p. 24; . 
see also pp. 11, 27, 29). This argument is patently ridiculous. , 


¢ 
“} Internal Revenue's case rested entirely on the 1948 inventory, and it 


was that inventory which made the case against the corporation. 3 3 


= At pp. 12-13 of his brief, defendant charges that the inventory value.omitted 
from the Blustein Company's January 31, 1948 inventory was carried forward on 
the corporate books by the corporation and by Internal Revenue without any evi- 
dence to support that action. Defendant fails to explain how the inventory could 
have been treated otherwise. Since the closing inventory had been undervalued 
by $55, 482. 87, the opening inventory for the year beginning February 1, 1948 had 
to be increased by the same amount. Internal Revenue decided that the profit 
reported by the corporation for the year ending January 31, 1949 was correct, 
figured on a percentage of gross profit basis. Therefore, it increased the clos- 
ing inventory by the same amount as it increased the opening inventory. The 
closing inventory for the year ending January 31, 1949 automatically became the 





_, Opening inventory for the year ending January 31, 1950. 
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Mr. Blustein steadfastly stood behind the values which he placed 
on the items in that inventory (J.A. 74, 81, 84, 86, 88, 94, 97). He 
knew for years before this trial that the 1948 inventory would be the 
cornerstone of plaintiff's case. Yet, although fully aware of all this, 
and knowing that he would be required to defend the values he placed on 
the items in that inventory, he produced, in addition to a dealer in 


silverware, only one so-called jewelry expert to testify that all the 
values which appeared in the 1948 inventory were correct (J.A. 157). 
On cross-examination this expert was completely discredited. Not only 
| was it shown that he did not know the value of the items about which he 
testified on direct examination, but it was also shown that he himself 
paid to Blustein Company in late 1947 and 1948 up to more than twenty 
times the value listed by Mr. Blustein for items in that inventory 
(J.A. 168, 196, 170, 173, 174, 178, 188). Moreover, he even admitted 
on cross-examination that many of the items in the 1948 inventory had 
been grossly undervalued (J.A. 164, 176). 


It is difficult to comprehend how unbelievable was the testimony 
of defendant's expert without reading that testimony in its entirety 
(J.A. 157-204). This expert even refused to recognize that inventory 
was to be valued at cost or market, whichever was lower (J.A. 196). 

\ His testimony is full of examples such as the following (J.A. 169). 


Q. Now, sir, this Kestenman brand, which you said 
was worthless, had no value -- is that correct? 
A. That is correct. 


Q. Ali right. Now, I show you, sir, -- Iam sorry, 
your Honor, -- Plaintiff's Exhibit No. 34, Sales Book G. 


You bought and it is sold to the Jewelry Shop, which 
is your place of business, on December the 23rd, 1947, 
just shortly before this inventory was taken -- let me 
ask you -- twelve Kestenman "Iden." bracelets at $4.05 
apiece for which you paid $48.60 less twenty percent, 
or, $38.88, for merchandise which you testified hereto- 
fore was worthless. 


Is that correct or -- A.- If you notice the date, sir, 
December 23rd, 1947. 


¢ 
1 


é 
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Q. Yes, sir. A. That is two days before Christmas. 


Q. That is correct, sir. A. There is possibly two weeks 
of the year that if you don't -- run out of merchandise and 
if you need it’ you will pay any price. : 


Q. So for that -- A. You have to wait two weeks or two days 
throughout the year to be able to pay that type of price for it. 


Q. So that merchandise that was -- you valued at ten cents, 
as an expert, -- A. Well, I don't know if that — 
item was marked here at ten cents. 


Q. They are all marked at ten cents. A. Are dead all 
marked at ten cents? 


Q. You said they were worthless; yet you vaste $38.88 for 
twelve bands which are marked in that inventory for $1.20. 


x x %* 


Q. Mr. Mann, do you know of the Barr Brothers of Norfolk, 
Virginia, that is a jewelry chain? A. Yes. | 


Q. As an expert in the field, would you say they are pretty 
good merchants? A. Yes. i 
Q. What? A. Yes, sir. ! 


. Keep your voice up. A. Yes, sir. | 


. They would know what they were doing, wouldn't they ? 
I should say so. I should think so. | 


. Pretty good merchandisers? A. Correct. 


Q. All right, sir. I invite your attention to the Blustein 
Company, Inc. , Sales Book No. 94387, watch bracelets, 
Kestenman; in February, the 20th, 1948, they paid $4.90, 
-- A. Correct. 


* * * 


Q. Now, they paid $4.90 for that -- twenty-four of them and ° 
you say ‘that merchandise was worthless? A. It wasn't 
worthless if they paid $4.90 for them. | 


Q. So that -- Iam sorry. I didn't mean to cut you off. 


So that if merchandise can be sold for $4.90 and for 
$1.57, and for $1.95, the fair market value of that mer- 
chandise would be more than ten cents, would it not, Mr. 
Mann ? 


A. Not necessarily so. I mean, let me > say this: Not 
necessarily so. I, myself, would have paid the same thing 
if we had needed it at that particular time; it is true. 
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We are dealing with a period. I, myself, if we were in 
need of bands and were supplementing our inventory of bands, 
I would do business with the Sobels'. I could have asked them 
that I wanted to buy a few hundred watchbands and they would 
have sold me watchbands at a dollar, $1.25,9.50, the same 
identical band. 


Yet if I needed that particular band in an isolated case 

I would buy it at the regular price; it is true. 

Mr. Blustein was called by plaintiff as a witness and given the 
opportunity to explain to the jury the values in the 1948 inventory and to 
give his reasons as to why Internal Revenue was wrong in declaring 
those values to have been understated by some $55,000. His testimony 
is even more incredible than that of his expert (J.A. 63-99, 214-224, 
233-242). Time and time again, Mr. Blustein was confronted with his 
own sales books and invoices and asked to explain how he could value 
an item at so little on January 31, 1948 when it cost him much more 
than that when he purchased it both shortly before and shortly after 
that date, and when he was selling those same items every day at his 
normal prices (J.A. 78-79, 80-81, 83-86, 88-89, 92, 93-94, 95-99). 
The best that Mr. Blustein could do in the way of an explanation was to 
say that the prices at which he carried items in the inventory were 
correct because he thought they were correct, without regard to what 
cost or market was at the time the inventory was valued (J.A.88,90, 
97). Mr. Blustein's regard for the rule that inventory must be valued 


for tax purposes at cost or market, whichever is lower, is perhaps best 
’ expressed by the following excerpts from his testimony (J.A. 84-86): 


Q. Now, what was the value? How did you determine it was | 
worth $27.50? A. That is all it was worth, sir. 


Q. Would that mean that it was -- A. I did not use a formula 
but that is all it was worth. 


Q. Well, you had to arrive at some value. 


If it could be sold at, say $100 would it be worth more 
than $27.50? A. It is not a question of what is sold. It is 
a question of what it was worth. 


Q. Well, doesn't the value of what it sold for give you some 
relation as to what it was worth? A. If you keep me here long 
enough I will prove to you that the value of selling, there is 
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nothing related to the value of actual value. | 


Q. Well, you just told us a few minutes ago, and I don't mean 
to be argumentative -- this is in the nature of a question -- 
that the reason that you priced these items down to ten cents-- 
A. That is all they were worth. 


Q. -- was because you couldn't sell them. A. That is right. 


Q. So if you have something that is worth ten cents and the 
market goes up later on and you have to pay $5 for it what is 
the value of that item when you are taking inventory? A. $5. 


Q. Allright. A. If it can be sold. 


Q. All right. So that what you can sell an item for does give 
you some indication as to its value. 


Isn't that true? A. That is right. | 
Q. All right. So you valued this ring at $27. 50 -- A. Correct. 


Q. --because it couldn't be sold or it had no » intrinsic value ? 


A. That is right, at = time. 
* * 


Q. This sale was made February the 13th, 148° A. That is 
right. | 


Q. And how many days after that was that? A. Thirteen days. 
Q. Thirteen days? A. Yes. ! 


Q. Now, did the market go up or down in those thirteen days 
drastically ? A. It could have stayed in stock for ten more 
years and we wouldn't have sold it. | 


Q. So it would be worthless? A. It would be worthless. 


Q. How much did you sell that for? A. $220. 90. A bill was 
issued on February 13th to what, I don't know. National what ? « 


Q. To the National -- A. National Airport Jewelry Company .f 


Q. So that you sold an item that you valited: a few days before’ 
at -- A. $27. 


Q. --February the 13th at $27.50 and sold that item for 
$220.50, and is it your statement to this jury that all that “ 
ring was worth when you took inventory was $27.50? Fa 


Is that all it was worth when you took inventory ? A. That 
is all it was worth. 


Q. *.*.* Now, would you explain to Ge, if you will, how 
‘an item that you carried for $27.50 was sold by you a few days 
later for $220.50? A. That shows the preposterous of any 
formula in pricing inventories and — income tax re- 
ports in the jewelry industry. 
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That shows that such formula, formula does not. exist. It 

cannot exist. And I predicted a turmoil such as this in 1940. 

It was claimed during the trial that the examples of gross under- 
valuation pointed out by plaintiff were isolated ones (J.A. 171). Plain- 
tiff introduced into evidence fifteen (15) sales journals of the Blustein 
Company, reflecting sales by the Company to various retailers in the 

- periods shortly prior and subsequent to January 31, 1948, the date on 
which the inventory was valued (P. Exs. 26-40). Each of these sales 
books contained approximately 300 sales slips, making a total of approxi- 
mately 4500 sales slips which were in evidence. Each of these sales 
slips reflected the sale of one or more of the items carried by the 
Blustein Company. When defendant's expert questioned the examples 
given him during cross-examination, he was offered all the sales jour- 
nals to pick out examples of his own. He chose not to do so (J.A. 183). 
The sales journals were introduced into evidence on October 25, 1958. 
From that time until the trial ended on October 30th, defendant had all 

_ the sales journals and invoices (P. Exs. 24,41-44, 46) before him, — 
examining and comparing them with the 1948 inventory. The fact that 
defendant pointed out no examples in conflict with those pointed out by 
plaintiff speaks for itself. Plaintiff could have spent weeks going through | 
the sales journals and producing invoices and asking Mr. Blustein to 
explain additional examples if it thought a useful purpose would be 
served by so doing. 


On the question of the value of the 1948 inventory, the jury had 
the benefit of the testimony of Mr. Blustein, of his expert, of the In- 
ternal Revenue agent, of tax counsel for the plaintiff, of one of plaintiff's 
officers, and of the Blustein Company's accountant. The Trial Court 
instructed the jury (J.A. 258): 


_ If you should find that the plaintiff has failed to 
establish that the closing merchandise inventory of 
January 31 ,-1948, was undervalued on the books of 
‘Blustein Company when they were turned over to: -the 
plaintiff, then you would | go no farther and would find 
for the defendant. 
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It is an established fact that the closing inventory of the Blustein 
Company for the year ending January 31, 1948 was undervalued, and 
was so recorded in the corporate books and reported to Internal Revenue. 
The time for defendant to have shown that plaintiff was responsible for 
the undervaluation resulting in the tax liability for 1948 was during the 
trial.* He did not do so for the simple reason that he could not do so, 
and not because the Trial Court prevented him from doing so. 


Il. THE JURY'S FINDINGS ON THE QUESTIONS OF 
GOOD FAITH, NOTICE AND OPPORTUNITY. TO 
DEFEND ARE SUPPORTED BY THE EVIDENCE. 


The contract of sale between the parties contain ed the following 
- provision (P. Ex. 1): ! 
The Seller warrants * * * that the books of 
account of the Blustein Co. , Inc. include an accurate 
and complete record of all present liabilities of said 
corporation, absolute and contingent for Income Taxes. 
In case of a breach of this warranty, ascertained sub- 
sequent to execution and delivery hereof, Seller agrees 
to adjust the purchase price accordingly, whether or 
not the price has theretofore been paid, but only after 
such liability shall become absolute. Seller, however, 
reserves the right to defend said corporation against 
such claims, if any, at his cost. [emphasis added] 
— —— | P 
The above provision placed no obligation on the defendant to defend. It 
merely gave him the right to defend, if he chose to do so, at his cost. 


» ‘When the inventory undervaluation was first discovered, plaintiff 
contacted defendant as soon as it was sure that the tax problem existed 
G. A. 24, 128-129). Defendant immediately engagedtax counsel _ 
(J.A. 132-133, 153-154). Two conferences were held between plaintiff's 
accountant and defendant's tax counsel (J.A. 132, 154). At both of 





In defendant's opening statement, it was claimed_it would be demonstrated to 
the jury "that the January 31, 1948 inventory was true and correct item by item 
for the fair market value of the goods on hand at that date or the cost of those 
goods, whichever was the lesser". (J.A. 16) Defendant now concedes that the 
— of the January 31, 1948 inventory is no longer in issue (D. Brief, 

p. x 


| 
* 
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these conferences, defendant's counsel was informed that a tax problem 


had arisen because of an undervaluation of inventory in 1948 (J.A. 132, 
154-155). A third conference was had with all the parties present 

(J.A. 155). At this last conference, questions concerning specific 

items in the 1948 inventory were put to defendant by plaintiff's accountant 

(J.A. 135, 155). All of this defendant seeks to pass off as being "vague 

and ambiguous" discussions (D. Brief, p. 27, note 13). 


Following the conference with Mr. Blustein and his tax counsel, 

Internal Revenue was informed” of the problem and Mr. Blustein was 
advised to that effect (P. Ex. 6). When the Internal Revenue agent 
informed the corporation that he was going to examine the books of the 
corporation for the years ending January 31, 1948 and January 31, 1949, 
Mr. Blustein was immediately so advised and given an opportunity to 

' come in and defend any claim which might arise out of that investigation 
(P. Ex. 8). Mr. Blustein replied as follows (P. Ex. 9): 


I am confident that the books and records of the 
Blustein Company which I turned over to you on Decem- 
ber 14, 1949 truly and accurately reflected the condition 
of the company, its assets and liabilities, and all its 
transactions, and truly and accurately reflected its in- 
come tax liabilities for the fiscal years ended January 31, 
1948 and 1949, to which years you refer in your letter. 


I, therefore, fail to see how any claim could 
properly be made against the Blustein Company for any 
additional tax for either of those years upon the basis of 
the facts revealed by the books and records of the com- 
pany turned over to you as aforestated. In the event, 
however, that any claim should ever be made against the 
Blustein Company for ary additional tax for either of 
those years, upon the basis of facts revealed by those 
books and records or upon the basis of any other facts 
or matters (not contained in those books and records), 
then in that event you are hereby requested to give me 
prompt notice of such asserted claim so that I may then, 


8 Defendant appears to be arguing that, as a matter of law, plaintiff had an 

_ "implied obligation" to defendant to cover up the undervaluation of the January 31, 
1948 inventory after that undervaluation was discovered (D. Brief, p. 26). None 
of the cases cited by defendant contain any such holding; nor is plaintiff aware of 
any legal theory requiring a party to perform an illegal act. 
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after examination by me (or my ——— of the 
books and records of both Blustein Company and Sobel 
Company, determine the course which I shall follow and 
the action which I shall take, if any, with renpert to the 
asserted claims. 


As soon as notice from Internal Revenue was received by the 
corporation, proposing a deficiency assessment for income taxes for 
the year ending January 31, 1948, plaintiff sent that notice, with the 
attached Internal Revenue agent's report (P. Ex. 10) to Mr. Blustein. 
Plaintiff's letter of March 16, 1953 stated, in part (P. Ex. 11): 


This report dated March 6, 1953 was received on 
March 10, 1953 and is being submitted for your con- 
sideration in accordance with your letter of Beeust 19, 
1952 * * *, 


Kindly advise as to any steps you will take relative to 
the enclosed assessment. 


The agent's report which was included in the above letter left 
no doubt that the deficiency proposed was the result of the undervaluation 
of closing inventory for the year ending January 31, 1948 (P. Ex. 10). 


In reply to plaintiff's letter of March 16, 1953, Mr. Blustein 
wrote, in part, as follows (P. Ex. 12): | * 


You are advised that under the terms of our > 
agreement dated December 14, 1949, I deny liability 
for any tax assessed upon the findings contained in that 
report. Denial of liability at this time is based, inter 
alia, on the fact that an inventory adjustment of ‘the 
nature here involved does not constitute a total liability 
for income taxes other than contained in the books of 
account of the Blustein Company, Inc., on December 14, 

1949. * * * 


However, in order that I can determine my future 
J course of action: ‘and be in a position to act if it becomes” 
advisable, it is requested that you satisfy the kono” 
conditions; 


ms 
* 


(1) Xou return to me the —** copy of 
__ this letter executed in the appropriate space. provided 
below, indicating that my investigation or defense does 
not constitute a waiver of my right to deny liability for 
any tax assessed on the above-mentioned findings. 
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(2) You return to me, properly executed, 
the enclosed Power of Attorney, in duplicate, appointing 
Messrs. Charles Kershenbaum and Bernard I. Nord- 
linger. 

(3) You deliver to me inventory sheets and 
copies of tax returns (with supporting schedules) of the 
Blustein Company, Inc. for the fiscal years ending 
January 31, 1948, 1949, and 1950. 


(4) You grant me access to the books and 
records of the Blustein Company, Inc. for the fiscal 
years ending January 31, 1948, 1949, 1950, and access 
to the books and records of the Sobel Co. , Inc. for the 
period commencing December 14, 1949, and ending 
January 31, 1950. 


In case you do not deliver items (1), (2) and (3) 
to me in care of my attorneys, King & Nordlinger, 
419 Southern Building, Washington, D. C. on or before 
March 27, 1953, or satisfactorily explain your failure 
to do so, I shall assume you have refused to accept the 
foregoing conditions and I shall act accordingly. 


Nothing contained herein shall constitute a 
waiver of any of my rights or defenses. 


Very truly yours, 


s/ A. Blustein 


We agree that your actions described in the foregoing 
letter, or defense of Blustein Company, Inc., shall be 
without prejudice to your right to deny liability for any 
tax assessed on the findings mentioned above. 


EUGENE SOBEL CO. , INC. 


By X 
Under the contract of December 14, 1949, Mr. Blustein reserved 
the right to defend only against "such claims" as were covered by ie 
warranty. In his letter of March 23, 1953, after he was notified of the 
claim by Internal Revenue, he denied that the claim by Internal Revenue 
was such a one as was included in the warranty. Yet he not only wanted 
complete power to take over the defense of that claim, if he found it 
"advisable", but he also wanted to do-8o with complete impunity — 
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for whatever damage was oa to the corporation as a result of any 


defense he chose to assert.° 


The Sobels, as officers of the Blustein Company , would have 
been derelict in their duty to the corporation had they entered into any 
such agreement with Mr. Blustein. By his denial that the warranty 
covered the type of claim asserted by Internal Revenue, Mr. Blustein 
deprived himself of the right to defend that claim. Plaintiff's letter 
of March 16, 1953 and defendant's letter of March 23, 1953 were in 
themselves sufficient support for the jury's finding that he was given 
the opportunity to defend and elected not to do so. : 


But there is more. Plaintiff bent over backward to give Mr. 
Blustein every chance to come in and explain to Internal Revenue why 
the inventory as of January 31, 1948 (P. Ex. 4) was valued correctly. 
After all, who would know more about that inventory than Mr. Blustein?’ 
It was taken under this supervision and direction (J .A. 71, 208) and he 
was the one who determined the values at which the items were to be 
carried for inventory purposes (J.A. 208). : 


After receiving the letter of March 23, 1953 (P. Ex. 12a) in 
which Mr. Blustein denied liability but wanted the exclusive right to 
defend, the plaintiff again wrote him (P. Ex. 13) offering: 


, 6 This "standard" power of attorney which defendant demanded be executed by 


" the Blustein Company may have been standard in the case of a taxpayer and his 
_own attorney, but it was far from that in this case. Had the corporation | 
texecuted that power of attorney it would have deprived itself completely of the 
.right to take any action toward defending the claim asserted by Internal Revenue. 
‘At the same time, it had no assurance that the defendant would find it "advisable" 
to defend, and if he did, it had no way of knowing what type of defense he would 
put up. It seems unlikely that defendant would go all out to defend something 
for which he disclaimed responsibility and in the outcome of which he claimed 
to have no interest. | 


4 Defendant asks a similar aise at p. 29 of his brief, but does not attempt 
to answer or explain it. J 
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(a) to sign the power of attorney if he would assume responsibility 
for payment of any deficiency ultimately assessed for the years ending 
January 31, 1948, or January 31, 1949; 

(b) to execute a concurrent power of attorney for the year ending 
January 31, 1950, designating both plaintiff's and defendant's counsel; 

(c) to deliver copies of all tax returns and available inventories 
for the years ending January 31, 1948, 1949 and 1950; and 

(d) to grant defendant access to the complete books and records 
of Blustein Company for the years ending January 31, 1948, 1949 and 
1950. 

Mr. Blustein replied, in part, to this letter (P. Ex. 14): 


Receipt is acknowledged of your letter of 
March 26, 1953, in which you inform me that you 
will grant limited Power of Attorney only upon 
conditions which are unsatisfactory to me, and are 
not justified by our contract of December 14, 1949. 


Under the circumstances you deny me the right 
to defend Blustein Co., Inc. from tax liabilities 
assessed on the basis of the report of the Revenue 
Agent dated January 22, 1953. Hence, for the 
reasons stated in my letter of March 23, 1953, among 
other reasons, and because of your refusal to permit 
me to defend Blustein Co., Inc., I hereby deny liability 
for tax assessed on the inventory adjustment mentioned 
above. 


In its letter of reply, plaintiff stated (P. Ex. 15): 


This will acknowledge receipt of your letter of 
March 30, 1953, in which you reject the proposals 
made in my letter of March 26, 1953, concerning 
your defense of the liabilities which the Bureau of 
Internal Revenue is asserting against Blustein 
Company, Inc. for the fiscal year ended January 31, 
1948, in its report dated January 22, 1953, and 
accompanying thirty-day letter dated March 6, 1953, 
covering the fiscal years ended January 31, 1948 and 
1949. 


Since you deny your liability under our agree- 
ment of December 14, 1949, to reimburse us for such 
tax deficiencies as may finally be determined, it be- 
comes very difficult to afford you the opportunity to 
defend called for by the contract, without jeopardizing 
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the effectiveness of the defense. We feel that from the 
beginning you have sought to evade your responsibilities 
under the contract rather than to take advantage of the 
full opportunity which was always made available to you 
to defend against the imposition of the tax. 7 


We are eager to give you every possible oppor- 
tunity to demonstrate to the Bureau of Internal Revenue 
that the deficiency and penalty asserted in the thirty-day 
letter dated March 6, 1953, are incorrect. To that end, 
we have requested from the Director of Internal Revenue 
at Baltimore, Maryland, an extension of time for filing 
a protest until May 6, 1953. If, therefore, you will ac- 
knowledge your responsibility to reimburse us for the 
amount of any tax, penalty, and interest which may be 
assessed against the Blustein Company, Inc., for any 
period up to and including the fiscal year ending January 
31, 1949, we shall be glad to give your counsel powers 
of attorney to represent the Blustein Company before 
the Bureau of Internal Revenue, with respect to all 
such years. The question of our responsibilities for 
the period of February 1, 1949, to December 14, 1949, 
can be reserved, without any implications as to either 
party. | 


If, however, you persist in denying your respon- 
sibility for any liabilities which may arise from inventory 
adjustments, the Blustein Company obviously cannot 
afford to let your counsel conduct its defense and to bind 
it to possible liabilities for which you assume no respon- 
sibility. Unless, therefore, you are pregared to propose 
some kind of working agreement whereunder the rights of 
both sides are adequately protected, we shall proceed to 
protest the asserted deficiency and penalty and to use our 
best efforts to reduce the tax liability of the corporation 
to the lowest possible amount. * * * We shall hold you 
responsible not only for the ultimate liability for tax, 
penalty, and interest, but also for our legal expenses in 
connection therewith. 


We should appreciate hearing from you ore tly, 
so that we may all put our minds to the problem of how 
to deal effectively with the liabilities asserted in the 
Bureau's letter of March 6, 1953. 


Mr. Blustein's final word on the point was contained in his letter 
of April 10, 1953 (P. Ex. 16):._ 


we 








Washington, D. C. 
April 10, 1953 


Gentlemen: 


Receipt is acknowledged of your letter of 
April 9, which is so obviously an attempt to argue and 
garble the facts relating to our contract that I feel that 
no answer should be made to it except as stated below: 


The statements contained in your letter imply- 
ing wrongdoing on my part are denied. 


Your offer contained in paragraph 3 is refused 
because the conditions attached to it are not satisfactory 
to me and are not warranted by our contract. 


Very truly yours, 
s/ A. Blustein 


Thereafter, the tax counsel employed by the Blustein Company 
_ took the necessary steps to defend against the claim (J.A. 147-153). 
Mr. Blustein was kept current of what was transpiring and was once 
again given the opportunity to join in the defense (D. Ex. 34). 


In the light of the letters set out in this section, the testimony 
of plaintiff's witnesses (J.A. 24, 128, 129), and the testimony of defen- 
dant(J.A.215) and his own witness (J.A. 153-155), the jury could not 
_ have failed to find for the plaintiff on these issues. 


IV. THE LEGAL QUESTION OF THE EFFECT OF THE f 
STATUTE OF LIMITATIONS IS NOT MATERIAL € 
UNDER THE FACTS OF THIS CASE. 


The question as to whether or not the statute of limitations had 
expired prior to the assessment of the tax deficiency against the cor- | 
poration is not a question of law which will affect the disposition of this 
case : The question involved here is not whether the corporation had 
legal liability to Internal Revenue for a tax deficiency, but whether 


| plaintiff acted reasonably under the circumstances in settling the claim 
: : — * 
8 the signing of the waivers of the statute of limitations is conceded by defen- 
dant tohave been of no legal effect (J.A. 262). See also Azevado v. Commissioner, 
246 F. 2d 196, 200 (C.A. 9, 1957). “6 


— 
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, was notified of the possibility of a deficiency income tax 


23 


asserted by Internal Revenue after defendant's denial of liability for 


such a claim. Chicago R. I. & P. R. Co. v. Dobry F lour Mills, 
211 F. 2d 785 (C, A. 10, 1954) cert. den. 348 U. S. 832 (1954); 
142 A.L.R. 812. 


In the case at bar, the jury were instructed a. A. 260, 
261): 


*** The defendant has contended that a proper 
defense of the claim was made impossible because, one, 
plaintiff gave all the figures to the Government concern- 
ing the alleged tax deficiency; two, plaintiff signed two 
waivers of the Statute of Limitations, enabling the Gov- 
ernment to assess the tax after the statute had barred it; 
three, the plaintiff waived the right to a conference with 
the Internal Revenue agent's superior after the agent's 
investigation and prior to assessment of the tax; fourth, 
plaintiff signed a consent to assessment of the tax ina 
reduced amount agreed to by the Internal Revenue Serv- 
ice *** , 


As to the first contention, I have already instructed 
you that plaintiff's good faith duty to the defendant would 
not require that the plaintiff conceal from the Internal Rev- 
enue Service inaccuracies which it honestly believed to 
exist on the books of the Blustein Company. Also the mere 
fact that an independent investigation by the Internal Reve- 
nue Agent resulted in verification of the figures computed 
by plaintiff's accountant, if you should so find, would not 
mean that the Internal Revenue Service merely adopted 
figures proposed by plaintiff. 


As to the other three contentions, that plaintiff by 
specific acts in its conduct of the negotiations with the 
Internal Revenue Service made impossible any proper 
defense of the tax claim, as to all three of these conten- 
tions, if you should find that prior to any of plaintiff's 


. assessment and refused or failed timely to elect to defend 
5 any such claim then, as I have already instructed you, the. 
plaintiff had a right to do anything it, in good faith, £ 
deemed for the best interests of the Blustein Company in 
seeking to adjust the tax claim including the waiver of the 
. Statute of Limitations, waiver of the —— conference, 
and consent to assessment. — 


You are further instructed as a matter of law that. 
the waivers of the Statute of Limitations in this case did 
not prejudice any defense of the tax claim since they did 
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not give up any right which the Blustein Company actually 
possessed at the time of their execution. In determining 
whether the plaintiff in good faith did what seemed best 
for the Blustein Company in waiving the preliminary con- 
ference and in settlement of the tax claim for the com- 
promise amount you may consider all the proven facts 
and circumstances surrounding plaintiff's negotiations 
with the Internal Revenue. 
The jury found that defendant was given notice of both the possi- 
_ bility of a deficiency and the claim by Internal Revenue; that defendant 
elected not to defend; and that plaintiff in good faith did what seemed 
- best for the Blustein Company in negotiating and settling with Internal 


Revenue. 


To support the finding of the jury on these points, there is an 
abundance of evidence. There is the January 31, 1948 inventory itself 
(P. Ex. 4), full of items carried at values which neither defendant nor 
his expert could justify. There is the testimony of both the accountant 
for Blustein Company and the tax counsel who represented the Blustein 
Company that every effort was made to attempt to justify the values 
appearing in the 1948 inventory but that those values simply could not 
be justified (J.A. 150-152). There is the testimony that many of the 


, | items in the inventory were believed by Internal Revenue to have been 


valued at less than melted gold value and that Internal Revenue threatened 
to assert fraud if any attempt was made to use the statute of limitations‘ 
as a defense (J.A. 148-149). Had this been declared a fraud case . F 
there could have been an assessment of a fraud penalty against the 
corporation in the amount of 50% of $23,244.15 instead of a negligence 
penalty of $898.66 (J.A. 148) and no statute of limitations would have 
been applicable. Howell v. Commissioner of Internal Revenue, 175 F. 
2d 240 (C. A. 6, 1949). There can be no doubt that the danger of _ 
Internal Revenue claiming fraud was always present in view of the dis- 
parity between the actual value of the merchandise and the value shown 
in the 1948 inventory. Finally, there is the testimony of the tax 
counsel for Blustein Company as to the state of the law regarding Sec- 
tion 275(c) of the Internal Revenue Code of 1939 at the time a decision 


* 
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had to be made on that point. All but one of the decided cases at that 
time indicated that the five year statute applied. The one that held that 
the three year statute applied was quite different from this case on the 
facts (J.A. 148). : 


The evidence is overwhelming that defendant denied liability , 
and that plaintiff thereafter did in good faith what was best for the 
Blustein Company. The jury considered all the toretpaing facts and 
their findings on those points are final. 


Assuming, for purposes of argument only, that the question of 
the legal effect of the statute of limitations should be considered in this 
case, defendant still cannot prevail. | 


Defendant maintains that the standard three year period of 
limitations provided in Section 275(a) of the Internal Revenue Code of 
1939 and not the five year period provided in Section 275(c) applies in 
this case. 


Section 275(c) states: 


(c) Omission from gross income. If the taxpayer 
omits from gross income an amount properly includible 
therein which is in excess of 25 per centum of the amount 
of gross income stated in the return, the tax may be 
assessed, or a proceeding in court for the collection of 
such tax may be begun without assessment, at any time 
within 5 years after the return was filed. : 
Total gross income is arrived at by subtracting the cost of goods 
Bald from gross sales and adding in other income. In determining the 
‘cost of goods sold, opening inventory and purchases are added together, 
and closing inventory is subtracted from the total of the two. Therefore, 
as the cost of goods sold rises, the gross income decreases. Since the 
closing inventory is subtracted from the total of opening inventory and 
purchases, the lower the closing inventory, the. higher the cost of goods 


sold and the lower the gross income will be. 


Internal Revenue determined that the closing inventory for the 
year in question should have been reported as being $94,777.93 instead 


> 
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of $39,295.06. This is a difference of $55,482.87. Had the correct 
closing inventory been reported, cost of goods sold would have been 
reduced by that difference of $55,482.47 and gross income increased 
by the same amount. The gross income stated in the return was 
$85,379.32. The understatement of $55,482.87 in gross income is 
well over twenty-five percent of that amount. This case falls squarely 


within Section 275(c) and the five year period of limitations provided 
therein is applicable. 


Defendant has mentioned several cases in support of his argu- 
ment against the application of Section 275(c). None of these cases is 
controlling under the facts present in this case. 


In Slaff v. Commissioner of Internal Revenue, 220 F. 2d 65 
(C. A. 9, 1955), the issue was whether a taxpayer fully reporting his 
gross income, but stating that he owed no tax because he was overseas 
for a long period of time, had "omitted" anything from gross income 
within the meaning of Section 275(c). The Court decided there could be 
no omission from gross income where the correct gross income figure 


was disclosed in the return. Defendant in the case at bar made no such 
disclosure. 


Uptegrove Lumber Co. v. Commissioner of Internal Revenue, 
204 F. 2d 570 (C. A. 3, 1953) involved a case where the taxpayer set 
up a reserve for retroactive wage increases in anticipation that such r rr ) 
increases would be granted in a proceeding then pending before the , 


‘National War Labor Board. The wage increases were later disallowed. 


The Court refused to call this an omission in view of the fact that thé. 


return made a full disclosure of the nature and amount of the ROSEITS, 
and stated (p. 572): 


*** we think the history of Section 275(c) per- 
suasively indicates that Congress was addressing itself 
particularly‘to’ the situation where a taxpayer shall fail 
to include some receipt or accrual in his computation of 
gross income and not in a more general way to errors 
of whatever kind in the computation. [ emphasis added] 


— 
4 

4 
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In Goodenow v. Commissioner of Internal Revenue, 238 F. 2d 20 
(C. A. 8, 1956), the taxpayer, in effect, took two deductions for the 
same item in his return. The Court held this to be a mistake of law and 
not an "omission" since he did not fail to include some receipt or accrual 
of gain in his gross income, citing and following the Uptegrove Lumber 
case, supra. 


The case of Deakman-Wells Co. v. Commissioner of Internal 
Revenue, 213 F. 2d 894(C. A. 3, 1954) held only that Section 275(c) 
does not apply to a case where the taxpayer understates the final figure 
in his gross income computation, the item in question having been dis- 
closed elsewhere in the return but eliminated in the computation of the 
final gross income figure. In the case at bar, the additional $55, 482. 87 in 
inventory was not disclosed anywhere in the return. 


Davis v. Hightower, 230 F. 2d 549 (C. A. 5, 1956), just as did 
all the foregoing cases, also involved a mistake in law and not an 
omission from gross income. ; 


Both the Treasury Regulations and decisions of the Tax Court 

| ¢: 

and the Sixth Circuit make it clear that in computing income involving f 
the sale of goods, gross income is gross sales less the cost of goods & 


sold, plus income from investments and other sources. Section g 
29.22(a)-5, Treasury Regulations 111; Estate of J. W. Gibbs, Sr., 
*} 21 T. C. 443 (1954); Carew v. Commissioner, 251 F. 2d 58 (C. A. 6, 
1954). 


In the cases of Colony, Inc. v. Commissioner, 244 F. 2d 15. 
(Cc. A. 6, 1957) and Reis v. Commissioner, 142 F. 24d 900 (C. A. 6, 
1944) (now pending in the United States Supreme Court), the corporate 
returns understated income as a result of declaring the corporation's 
basis in land sold by it to be considerably more than it actually was. 


The Court held in both cases that by overstating:its cost basis in the 


_ property, the taxpayer had understated gross income by the amount it 
_had increased its cost basis and had omitted such amount within the 


— of Section 275(c). 
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Section 275(c) of the 1939 Code was changed by Section 6501(e)(1) 
of the 1954 Code. Now, an omission from gross income is specifically 
defined as an omission from gross receipts. If this case were to arise 
under the 1954 Code, perhaps there would be merit to defendant's con- 
tention. But the law as it was when Section 275(c) was in effect was 
contrary to the law as it is now under Section 6501(e)(1). That the 1954 
Code was a departure from the 1939 Code in this area was made clear 
in the Committee Report of the Committee on Finance, Senate, on 
| H. R. 8300, 83d Cong., p. 584, where it was stated: 

Several changes from existing law have been made 

in sub-section (e) of this section. In paragraph (1), which 

relates to income tax, the existing 5-year rule in the case 

of an omission of 25 percent of gross income had been ex- 

tended to 6 years. The term "gross income" as used in 

this paragraph has been redefined to mean the total of the 

amounts received or accrued from the sale of goods or < 

services prior to diminution by the cost of such sales or 

services. A further change from existing law is that pro- 

vision which states that any amount as to which adequate 

information is given on the return will not be taken into 

account in determining whether there has been an omission 

of 25 percent. 

This is not a case where the facts were made available to Internal 
Revenue and a mistake made in applying the law. It is a clear case of an’ 
omission of a substantial sum from the taxpayer's statement of gross 
income, within the meaning of that term prior to the time it was re- . 
_ defined by enactment of 86501(e) of the 1954 Code. Even if the Supreme 

Court were to reverse the Sixth Circuit decisions in the Colony and Reis 
cases, supra, such reversal would not affect the case at bar. In the 
instant case, there is no question regarding a mistake of law. There 
was a flat and deliberate undervaluation of inventory at the end of the 
fiscal year. A taxpayer who spends part of his income for goods, and 
then refuses to include in his gross income the income so spent, would 
have no basis for arguing that he had not omitted that part from his 
_ gross income. This was essentially the situation of the Blustein Com- 
pany for the year ending January 31, 1948 and the five year provision found 
in 8275(c) of the 1939 Code is directly applicable in this case. 
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V. PLAINTIFF'S SUIT WAS BROUGHT TO RECOVER 
A LIQUIDATED DEBT AND INTEREST WAS 
PROPERLY INCLUDED IN THE JUDGMENT. 


Defendant claims that the Trial Court committed further error 
by instructing the jury to return a judgment for an amount which in- 
cluded interest if they should find for the plaintiff. In Support of that 
argument, plaintiff relies on Title 28, Section 2708 of the District of 
Columbia Code, and the cases cited by defendant deal only with that 
section. If the debt for which plaintiff brought suit was unliquidated, 
defendant would be correct. However, plaintiff's action was ona 
liquidated debt, and the District of Columbia Code specifically provides 
that the judgment shall include interest on such a debt from the time 
when it was due and payable. Title 28, Section 2707 of the Code states: 

In an action in the District Court of the United 

States for the District of Columbia to recover a liquidated 

debt on which interest is payable by contract or by law or 

usage the judgment for the plaintiff shall include interest 

on the principal debt from the time when it was due and 


payable, at the rate fixed by the contract, if any, until 
paid. 


There is no doubt as to the amount for which the corporation was - 
liable for payment to Internal Revenue. That sum was fixed to the penny 
and it was $20,302.72. This was the amount by which the parties agreed 
that the contract price was to be reduced in the event of a breach of the 
* warranty, and on the date of assessment defendant owed that amount to 
3 plaintiff. The debt on that date was a liquidated debt and the Trial Court 


.was correct in instructing the jury to include in its verdict interest on 
‘the debt from the date it became due and payable. Washington Terminal 
Company v. District of Columbia, 49 App. D. C. 325, 265 F. 965 
(1920). Cf. Kelloggv. Iowa State Traveling Men's Association, 239 

Iowa 196, 29 N. W. 2d 559, 569-70 (1947); Gasper v. Mayer, 171 Okla. 
457, 43 P. 2d 467, 471 (1935); Nelson v. Zahn-Grain Company, 191 
Okla. 181, 127 P. 2d 803 (1942); In re Silver, 109 F. Supp. 200, 203 
(E.D. Ill. 1953), affirmed 204 F. 2d 259 (C. A. 7, 1953). 


: 
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Plaintiff, as did the Trial Court, has difficulty following defen - 


dants argument that plaintiff is receiving triple compounded interest. 


Earlier in this proceeding, in paragraph 3(b) of defendant's motion for 
judgment n. o. v. or for a new trial, defendant conceded that "At most 


_ plaintiff would be entitled to some $20,000 with interest thereon from 
July 30, 1954 ***”. That is exactly what plaintiff's judgment included. 


The sum paid by the corporation to Internal Revenue was 


$21,685.07. Of that sum, $1,382.35 was interest paid by the corporation 


due to the fact that the amount of the deficiency assessed, $20,302.72, 
was paid in installments. Plaintiff did not seek and was not given judg- 
ment for the $1,382.35 in interest, which was paid as a result of the 
inability of the corporation to make payment in full at the time of the 


~ assessment of the deficiency.” The judgment included interest only on 


the amount ef $20,302.72 assessed by Internal Revenue, from the date 


of assessment to the date of entry of judgment, plus attorneys' fees. 


In a breach of warranty action, plaintiff is entitled to recover the 


_ damages it incurred as a result of defendant's breach. It is certainly 


entitled to interest on the amount of $20,302.72 actually paid to Internal 


Revenue and for the full period during which the corporation lost the use — 
Of that amount. 


The fact that the corporation paid the deficiency in installments | 


does not mean that it had the use of any of the money at no cost to it 
during that time. The situation would be exactly the same if the corpo- 


ration had gone out and borrowed the $20,302.72 from a bank at six é 


percent, paid Internal Revenue in full on the due date, and then repaid 
the bank in installments. Defendant was not charged with interest which 
accrued as a result of the corporation's installment payments, as is 
alleged in footnote 21, at p. 48 of defendant's brief. This was made 


2 In the case of United States v. 125.71 Acres of Land, 54 F. Supp. 193 


(W. D. Pa. 1944), the Court held that the statutory provisions calling for interest 
on judgments did not apply to the United States. The case of Fries, Beal, etc. v. 
Livingston, 56 App. D. C. 209, 12 F. 2d 150 (1926) involved a claim for un- 
liquidated damages. Neither of the cases lends any support to defendant's 
contentions. 


» 
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clear to defendant during trial (J.A. 246-252), and is specifically noted 
in the computation attached to plaintiff's Exhibit 20. 
VI. DEFENDANT WAS PREVENTED ONLY FROM DRAWING 
IMPROPER INFERENCES FROM THE FACTS 
PROPERLY IN EVIDENCE. : 
According to the statement of Questions —— in defendant's 
brief, the errors asserted in this appeal appear to be as follows: 


1. The Trial Court prevented defendant from introducing evidence 
that plaintiff “manipelpted” or "rearranged" the January 31, 1948 inven- 
tory by throwing back ‘into that year inventory accumulated during the 
year ending January 31, 1950, thereby creating a tax liability for the 
year ending January 31, 1948 where none existed before. 


2. That because plaintiff merely shifted the inventory and the 
liability , as set out in 1 above, plaintiff actually created the problem for 
1948 and suffered no damage. 


3. That the Trial Court should have directed a verdict for 
defendant on the grounds that the uncontroverted evidence established 
that plaintiff failed to give defendant full and fair notice of the claim,  < 
failed to contest the claim by Internal Revenue in good faith, and failed 
to give defendant the opportunity to defend the claim by Internal Revenue. 


4. The Statute of Limitations prohibited assessment of the : 
Kg deficiency by Internal Revenue. Therefore, no taxes were due and the 
warranty was not breached. | é 
€: 
) 5. The Trial Court departed from the —*— order by refusing 
‘to permit defendant to introduce evidence of plaintiff's fraud or bad faith. 


6. The Trial Court erred in instructing the jury to include 
interest in their verdict if it be for plaintiff. 3 | 


The points numbered 3, 4 and 6 above-.have been answered earlier 
in this brief. Points1; 2 and 5 will be dealt with in this portion of the 
brief. | 
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) It would have been fraudulent for plaintiff to have "manipulated" 
or "rearranged" the January 31, 1948 inventory to create a liability for 
that year, where none existed before, by shifting back into 1948 a tax 
liability of the corporation for 1950. This is the alleged manipulation 

| upon which defendant's charge of fraud is based. Therefore, points 1 
and 5 above, in substance, allege the same error and will be treated 
together herein. The basis for point 2, that plaintiff suffered no 
damage, is that the January 31, 1948 inventory was in fact correctly 
valued, that no tax liability existed for that year, and that plaintiff 

actually shifted its liability for the year 1950 back to 1948. This claim 
is quickly disposed of. The jury found as a fact that the inventory was 

_ undervalued, that there was in fact a tax liability for the year ending 

- January 31, 1948, and that the corporation incurred damages amounting ä 

to $26,813.40 as a result of that liability. 7° 


Defendant's claim that the Trial Court prevented the introduction 
of evidence of fraud or rearrangement of the January 31, 1948 inventory 
is completely unsupported by the record. Nor has defendant called this 
Court's attention to a single instance where such evidence was offered 
and rejected by the Trial Court. The only so-called "evidence" which 
was excluded by the Trial Court was the computations of one of defen- 

_ dant's‘witnesses (D. Ex. 31, 32, 33). That witness knew none of the © 
_ facts in the case and was not going to testify with respect to any of 
those facts (J.A. 15). The facts upon which the computations were * 
based were all introduced into evidence by other means * (P. Ex. 195 
D. Exs. 2,17 > 18, 19; Tr. 656-666). Those computations show that 


_ In the absence of a breach of warranty, all opening and closing inventories 
for years prior to the sale of the corporation's stock would have been correctly 
reported on the corporation's tax returns, with the result that for the period 
after the change of ownership the corporation would pay taxes only upon the 
earnings for that period. If, therefore, the effect of correcting the January 31, 
1948 inventory was to increase the opening inventory for later years, this merely 
restored the corporation’to the condition it should have been in at the time when 
the new stockholders took over. , 

* The implication at p. 41 of defendant's brief that such facts were not in 
evidence is unfounded. 
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the gross profit percentage in the year ending January 31, 1948, was 
somewhat higher, after proper valuation of the closing inventory by 
Internal Revenue, than it was in subsequent years (D. Exs. 31, 33). 


This, defendant wants to argue, is evidence that the closing in- 
ventory for that year was valued by Internal Revenue at more than it was 
worth, thereby increasing the income and the tax liability in that year. 
But, such an argument is based on the premise that the Blustein Com- 
pany's opening inventory for the year ending January 31, 1948 was cor- 
rect, and no such assumption can be made. There is no way of deter- 
— mining whether or not this undervaluation was a consistent practice. 
Plaintiff does not know when it was first begun for the reason that no 
inventories, other than the one for January 31, 1948, were ever located 
or turned over to it by defendant (J.A. 100-101, 190; Tr. 660, 831-832). 
One of defendant's witnesses, whose job it was to prepare the inventory 
when defendant controlled the operation, testified that previous inven- 
tories were consulted for the purpose of arriving. at the value at which an 
ae item was to be carried (J.A. 207, 208). Asa result of that practice, 

undervaluation of any given item, once sia aa would probably 
have been continued in later years. 


These same proffered computations (D. Ex. 33) purport to show 
what tax would have been due for the year ending January 31, 1950 if the 
closing inventory for that year had been increased in value in the amount 
by which the January 31, 1948 inventory had been undervalued. This — 


a . * The percentages of mark-up used by the Blustein Comphaiy ran from approxi- 
mately 16% to 33-1/3%. The prices at which the items would be sold to the 
: retailer were obtained from the keystone price in the inventory (J. A. 72, 73, 
a 208, 209, 220). The Internal Revenue Agent made an independent examination of 
| the Company's records (J. A. 56-57) and determined that an overall mark-down 
to cost of 30% was a reasonable way to value the January 31, 1948, inventory. 
Defendant's own witnesses testified that a 30% average mark-up was fair and 
reasonable in the wholesale jewelry business (J. A. 761,867). A 30% mark-—down 
to cost is equal to a mark-up averaging 42.85%, and thig-in a business in which 
the mark-up of items contained in-the inventory ranged from 16% to a maximum 
of 33-1/3%. Defendant is complaining of a method of valuation which allowed him 
12.85% more mark-up than even his own witnesses believed would be fair and 
reasonable. 
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computation is obviously based on the assumption that there was in fact 
a fraudulent shifting of inventory from the year 1950 back to the year 
1948. 


If the defendant was able to prove that "plaintiff intentionally 
rearranged its inventory for the year in question so as to show a greater 
- income for that year and a small income for a subsequent year" (J.A. 8), + 
he was free to do so during trial. The Trial Court made that quite clear 
(J.A. 114, 122). The merchandise inventory book of the Blustein Com- 
pany for the year ending January 31, 1948 was produced for defendant 
- and a copy was in his possession long prior to trial (J.A. 71). The 
original was introduced into evidence by plaintiff and identified by 
defendant as the inventory taken on or about January 31, 1948 and priced 
_ under his supervision and direction (J.A. 71, 73, 208). This was the * 
inventory upon which plaintiff's entire case was based.!* Defendant did 
not and could not show that the inventory was "intentionally rearranged" 
by the plaintiff for the reason that plaintiff had absolutely nothing to do 
with either the taking of that inventory or the pricing of it. If the 1948 
inventory was "intentionally rearranged" or "manipulated", it had to be 
the handiwork of the defendant which caused that rearrangement or 
manipulation, which in turn created the tax liability for which the cor- 
poration was later required to answer. 


The "evidence" which defendant claims was erroneously excluded 
was not evidence at all. What defendant is really complaining of is that 
the Trial Court refused to allow him to get before the jury, in one way * 
or another, conclusions based on speculation rather than on fact. The 


13 
Defendant claims that the Trial Court erred in refusing to allow the intro- 


duction of evidence réfating to the value of the January 31, 1950 invento 
Defendant fails to explain how the value -of that inventory could be of a" 
probative value in determining the market value of an inventory of different 
merchandise, under different market conditions, at a date two years earlier. 
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Trial Court did not prevent defendant from proving any facts from 
which the conclusions could properly be drawn. The Trial Court 
merely insisted that the facts be shown before the conclusions were 
drawn. However, defendant never attempted to do go. 


What defendant did attempt to do was to use the facts which 
were in evidence and to claim that the motives of plaintiff leading to 
those facts were dishonest and fraudulent. Every one of the plaintiff's 
acts was a legal act, and consistent with an honest purpose. The law 
is clear that if the result to be obtained by any act is lawful, and lawful 
means are adopted for the accomplishment of that result, the motive 
behind the act is immaterial and cannot be considered by the Court or 
the jury. Foster v. McAlester, et al, 114 Fed. 145, 153 (C. A. 8, 
1902); In re Hawks, 204 Fed. 309, 316, affirmed sub nom Crowder v. 
Allen-West Commission Co. , 213 Fed. 177 (C. A. 8, 1914); United 
States v. California Midway Oil Co., et al, 259 Fed. 343, 352, 
affirmed 279 Fed. 516 (C. A. 9, 1922), affirmed 263 U. S. 682 (1923); 
Boasberg v. Walker, et al, 111 Minn. 445, 127 N. W. 467 (1910); 
Budd v. Commissioner of Internal Revenue, 43 F. 2d 509 (C. A. 3, 
1930); Prudential Insurance Co. of America v. Bohlken, 40 F. Supp. 
494 (W. D. Mo. 1941); Cf. McDaniel v. Parish, 4 App. D. C. 213 
(1894); Public Motor Service v. Standard Oil Co. of New Jersey, 

69 App. D. C. 89, 99 F. 2d 124 (1938). , 








36 


Accordingly , the Trial Court's rulings limiting cross examin-. 
ation, us argument to the jury, 15 and exclusion from evidence of the 
_ proffered computations and testimony of the accountant called as a wit- 
ness by defendant were proper and should be upheld by this Court. 





* The Trial Court has a wide area of discretion concerning the extent to which 
cross-examination shall be allowed, and this Court will disturb the Trial Court's 
rulings in that regard only on a clear showing of prejudicial abuse. Natvigv. — 
United States, 98 App. D. C. 399, 236 F. 2d 694, 697 (1956); Harris v. United 
States, 59 App. D. C. 353, 41 F.. 2d 976 (1930). Defendant has made no show- 

_ ing of prejudicial abuse of discretion by the Trial Court. The only example of 
alleged limitation of cross-examination cited by plaintiff is not really a limitation 
(D. Brief, p. 36, note 17). The "balance sheet" which plaintiff's accountant 

- made up the night of the sale and about which he was being questioned, was 
introduced into evidence and spoke for itself as to what the accountant did and 

did not include therein (D. Ex. 23, J.A. 113). 


At point IV of defendant's brief (pp. 38-41) it is argued at length that the 
Trial Court did not permit defendant to develop "in any significant way" a line 
of evidence relating to the placing on the corporate books of the theoretical 
closing inventory figure of $25, 067.62 for the year ending January 31, 1950. 
Plaintiff does not understand what defendant means by "any significant way" but 
defendant was definitely not prevented from cross-examining on that point and 
did so at great length (J.A. 28-33). The reason for the placement of the 
$25, 067. 62 figure on the corporate books was no surprise to defendant. The 
plaintiff's officers had outlined it in detail in response to a request for admis- 
sions made some time prior to trial. 


15 It is elementary that argument to the jury is to be confined to the issues 
and that statements not warranted by the evidence are not to be permitted. 
Washington & O. D. Ry. Co. v. Dulaney, 53 App. D. C. 67, 288 F. 421 (1923). 
For the Trial Court to have allowed defendant to argue to the jury that plaintiff 
had a "scheme to defraud", "created" the tax liability, "manipulated" the 1948 
inventory, and other such charges which were not supported by the evidence 
would have constituted reversible error. Chicago &N. W. Ry. Co. v. Kelly, 
84 F. 2d 569 (C. A. 8, 1936). Defendant states that the Trial Court's ruling 
was unfair inasmuch as it prevented an argument to the jury that plaintiff was 
motivated by dishonesty in reporting the undervaluation of inventory to Internal 
Revenue while plaintiff was allowed to argue that it was acting honestly in 

' reporting the undervaiuation to Internal Revenue (D. Brief, p. 37). Plaintiff's 
argument as to motive was based on fact and was perfectly proper. Even if it 
were improper, it could hardly be called unfair or prejudicial to defendant 
since defendant flatly accused plaintiff of a scheme to cheat and defraud in his 
opening statement (J.A. 15-17). Despite the admonition of the Court to refrain 
from such unfounded charges in the closing argument, defendant repeated the 
claim that plaintiff's accountant "had cooked up the whole thing" (J. A. 255). 

It was only after this that the statement of which defendant complains was made 
(J.A. 255). Cf. United States v. 7 Jugs, etc. of Dr. Salsburg's Rakos, | 


53 F. Supp. 746, 760-4D...Minn.. 1944); Chicago & N. W. Ry. Co. v. Kelly, 








a 





affirmed. 


Of Counsel 
Berge, Fox & Arent 
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CONCLUSION 


Respectfully submitted, 


ALBERT E. ARENT 
1002 Ring Building 
Washington, D. C. 


JOSEPH D. BULMAN 
800 Woodward Building 
Washington, D. C. 


FRANCIS J. ROBINSON 


1002 Ring Building 
Washington, D. C. 


Attorneys for Appellee 


For the foregoing reasons, the judgment below should be 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit _ 


No. 14, 333 


ABRAHAM BLUSTEIN, 

Appellant, 
v. 

EUGENE SOBEL COMPANY, INC., 


Appellee, . 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


Comes now appellant, Abraham Blustein, hereinafter called 
defendant, by his attorneys, and petitions this Court for a rehearing 
for the following reasons: 


1. It is respectfully submitted that the opinion of the Court 
is based upon inferences drawn from facts, which are not supported 
by the record. : 


(a) The opinion of the Court states as follows: | 
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"Prior to the payments plaintiff informed defendant 
of a proposed deficiency assessment and offered 
him the opportunity to defend." 


It is clear from the record that by the time plaintiff informed defendant 
of the assessment (March, 1953, Pl. Ex. 11) all the harm which defen- 
dant charges plaintiff sought to accomplish, had in fact been accom- 
plished. Moreover, plaintiff at that time (Pl. Ex. 13) expressly refused 
to give defendant a power of attorney with which to proceed with the de- 
fense unless defendant admitted liability, which defendant naturally re- 
fused to do. Thus, not only did plaintiff fail to inform defendant of the 
facts, but plaintiff refused defendant an opportunity to defend. 


(b) The opinion of the Court states as follows: 


"On appeal from the judgment defendant urges that it 
should not be required to pay damages for breach of 
warranty because plaintiff failed (1) to contest the 
proposed assessment in good faith and (Z) to give 
defendant full and fair notice of and opportunity to 
defend against the claim. But abundant evidence 


supports the jury's resolution of these factual issues 
The factual issues that were determined adversely to defendant were 
determined without reference to all of the material facts. Defendant's 
evidence and argument were limited by restrictions imposed by the 
Trial Court precluding defendant from showing that plaintiff had an 
"interest" in establishing the 1948 deficiency in order to gain freedom 
from tax in 1950. By prohibiting the defense from attacking the credi- 
bility of plaintiff's witnesses, to show how much plaintiff did gain by + 
establishing a 1948 deficiency (thereby exempting it from liability for 
1950 tax), the defense was permitted only half a trial in the Court below. 


(c) The opinion of the Court states as follows: es 


",.. When the understated inventory evaluation was 


first discovered plaintiff notified defendant of its 
findings. "’ 


* 
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It is clear from the record below that the contrary is the case. At no 

' : time during 1950 was defendant or his tax counsel informed of the 

¢ specific details of plaintiff's claim of inventory under-valuation. The 
only information given was that an inventory was understated. 


The testimony of defendant's tax counsel, Milton L Baldinger, 
. is particularly lucid on this point: 


| “All I got from Mr. Wechsler was that the inventory 
| was understated. When I asked Mr. Wechsler for 
specifics I got none at the first conference*** 


"I came to his office and again pressed Mr. Wechsler 
for specific items*** and again he did not give me 
any single specific item other than that the l= 
had been understated. 


: "I did not see the corporation returns. I did not see 
« | any inventory although I pressed Mr. Wechsler on 
! behalf of Mr. Blustein to receive such information. - 
(J.A. 154.) | 


Mr. Baldinger testified similarly with respect to the lack of specifics 
at the third conference (J. A. 155-156), and Mr. Wechsler's testimony 
was not at variance in this regard (J. A. 135). Defendant did not learn 
any of the details (and not even all the facts at that time) until he was 
sent the thirty-day letter in March of 1953, enclosing the report of the 
Revenue Agent - by which time the serious damage had already been 
done. But from 1950 until March of 1953 - a period of nearly three 
years - plaintiff advised defendant of nothing specific whatever. 


(d) The opinion of the Court states as follows: 


"". .. When the Internal Revenue Service notified 
plaintiff that it would inspect the books for the years 
: ended January 31,1948, and January 31, 1949, de- 
—* fendant was immediately advised and given an op- 

portunity to defend any claim which — arise 
out of the investigation.“ 








That statement in the Court's opinion is apparently based upon a letter 
of plaintiff to defendant advising defendant of a proposed Internal 
— Revenue Service investigation (Pl. Ex. 8) to which defendant replied, 
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It is clear from the record below that the contrary is the case. At no 
time during 1950 was defendant or his tax counsel informed of the 
specific details of plaintiff's claim of inventory under-valuation. The 
only information given was that an inventory was understated. 


The testimony of defendant's tax counsel, Milton I. Baldinger, 
is particularly lucid on this point: 


“All I got from Mr. Wechsler was that the inventory 
was understated. When I asked Mr. Wechsler for 
specifics I got none at the first conference*** 


"I came to his office and again pressed Mr. Wechsler 
for specific items*** and again he did not give me 
any Single specific item other than that the —— 
had been understated. 


"I did not see the corporation returns. I did not see 
any inventory although I pressed Mr. Wechsler on 
behalf of Mr. Blustein to receive such information. * 
(J.A. 154.) | 


Mr. Baldinger testified similarly with respect to the lack of specifics 
at the third conference (J. A. 155-156), and Mr. Wechsler's testimony 
was not at variance in this regard (J. A. 135). Defendant did not learn 
any of the details (and not even all the facts at that time) until he was 
sent the thirty-day letter in March of 1953, enclosing the report of the 
Revenue Agent - by which time the serious damage had already been 
done. But from 1950 until March of 1953 - a period of nearly three 
years - plaintiff advised defendant of nothing specific whatever. 


(d) The opinion of the Court states as follows: | 


"|... When the Internal Revenue Service notified 
plaintiff that it would inspect the books for the years 
ended January 31,1948, and January 31, 1949, de- 
fendant was immediately advised and given an op- 
portunity to defend any claim which might arise 

out of the investigation." 


‘That statement in the Court's opinion is apparently * upon a letter 





of plaintiff to defendant advising defendant of a proposed Internal 
Revenue Service investigation (Pl. Ex. 8) to which defendant replied, 
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asking for information then or later (Pl. Ex.9). The event occurred in 
August, 1952. Defendant, however, did not again hear from plaintiff 
until March of 1953 (Pl. Ex.11), a period of some six or seven months. 
No communication or information was addressed by plaintiff to defendant 
during that period. Even if defendant at that particular time had prof- 
fered "defense" or willingness to participate, there was nothing that 
defendant could have done while the Internal Revenue Agent was examin- 
ing books and records. It was during this period that plaintiff, without 
notice to defendant, filed its first waiver of the Statute of Limitations 
(Def. Ex. 15) (J. A. 143). It is clear that defendant did not learn of 
plaintiff's waiver of the Statute of Limitations until after the present 
lawsuit was filed (J. A. 219-20). Thus, the Court's holding that "de- 
fendant was immediately advised and given an opportunity to defend any 
claim which might arise out of the investigation," has no foundation in 
the facts of this case. | 


(e) The opinion of the Court states as follows: 


"... We must take it on the evidence, however, 
considered with the charge, that the jury found 
as facts that the closing merchandise inventory 
for the year ended January 31,1948, was under- 
stated, and that an unpaid tax liability existed 
for that year in an amount included in the verdict. 
And with respect to a possible fraudulent manipu- 
lation by plaintiff of the closing inventory figure 
we find no competent evidence to have been ex- 
cluded. Accordingly, there was no improper 
restriction of argument due to exclusion of evi- 
dence. In short, so far as the evidence and rulings 
thereon are concerned, we find nothing of such 
significance as to impair the validity of the con- 
clusions reached by the jury." - 


Defendant, however, was prohibited by the rulings of the Trial Court 
from arguing to the jury that plaintiff's activities resulted in exempting 
plaintiff from income tax for the 1950 year, and that plaintiff's witnesses 
were motivated by self-interest in claiming the tax deficiency to have 
existed for the 1948 year for that specific purpose. Thus, the rulings 


sé... VVV— 
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of the Trial Court prohibited defendant below from submitting evidence 
) and arguing to the jury the self-interest of plaintiff's witnesses. With- 
«| out this opportunity to attack the credibility of plaintiff's witnesses, 
PO defendant cannot be said to have had a full and fair trial. 


(f) The opinion of the Court holds as follows: 


. .. Yet defendant stood inactive, failing to defend 
the claim of the Internal Revenue Service on any 
] ground, though fully advised of its import." 


| | That holding is in respect of plaintiff's waiver of the Statute of Limi- 
tations. It has been shown that plaintiff's waiver of the Statute of 
Limitations was without the notice to defendant and that defendant had 

no knowledge of the waiver until after the instant lawsuit was commenced. 


The opinion of the Court states as follows: 


"... The case might be different had dcteniant 
timely either suggested or asserted the limi- 
tations defense." 


Defendant could not suggest or assert the limitations — because 
he did not know of it. He learned of plaintiff's waiver of the Statute of 
Limitations for the first time after the instant lawsuit was commenced, 
and then during discovery proceedings in the Court below. 


The decision of this Court in effect holds defendant to be 
responsible for what is called a "good faith compromise. " Unless de- 
fendant has an opportunity to attack the credibility of plaintiff's wit- 
nesses, or to prove his charge that plaintiff was engaged in a scheme 
to defraud, or that plaintiff had an interest in establishing a deficiency 
for 1948 in order to avoid a tax for 1950, defendant cannot show plain- 
tiff did not make a "good faith compromise." It is precisely this ruling 
of the Court below, affirmed by this Court, which defendant presses 
so strongly as a ground for rehearing now. 


i 
The Trial Court refused defendant an opportunity to argue 

against plaintiff's claim of "good faith compromise" on the above- 

stated grounds, and this Court in its opinion has affirmed the action 
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of the Trial Court. It is submitted that no effectual attack could be 
made upon plaintiff's claim of "good faith compromise" unless defen- 
dant was permitted to show how it was to plaintiff's interest to create 
the tax deficiency in the first instance and how plaintiff voluntarily and 
without notice waived the Statute of Limitations to defendant's pre- 
judice. It is steadfastly maintained that given a full opportunity so to 
do, defendant can demonstrate to a jury the validity of his position. 
The opinion of the Court adopts plaintiff's claim of a "good faith com- 
promise" and at the same time denies to defendant the opportunity to 
attack plaintiff's "good faith." 


(g) The opinion of the Court states as follows: 


"Plaintiff in good faith, as established by the verdict 
of the jury under proper instructions, made a settle- 
ment which in reason seemed to it to be wise and 
proper at the time." 


Although the Court makes the foregoing statement in connection with the 
discussion of the applicability of the Statute of Limitations as a defense, 
that approach to the case at bar appears to pervade the opinion. For 
instance the Court further says: 

"We construe the liability for the deficiency to 

have become absolute between the contracting 

parties when in good faith a settlement was made 

between the Internal Revenue Service and plaintiff." 

According to applicable authorities, and inferentially according 

to the opinion herein, plaintiff must show, in order to recover, that the 
third party claim was settled in good faith without fraud or collusion 
(p.23, Appellant's Main Brief). Ample evidence was proffered by de- 
fendant in the trial below, the exclusion of which was affirmed by the 
decision of this Court, to demonstrate that the settlement plaintiff 
made with the Internal Revenue Service was not made "in good faith" 
but was motivated by fraud or collusion (pp. 31-34, Appellant's Main 
Brief). 
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Unless defendant is permitted to show plaintiff's lack of good 
faith, or plaintiff's fraud or collusion, there can be no full defense 
¢ presented. 


In consequence, the statements in this Court's opinion that the 
settlement between plaintiff and the Internal Revenue Service was made 
in good faith, are based on a jury verdict which in turn was based on 
only half atrial. The jury did not have before it defendant's evidence 
and argument to demonstrate plaintiff's lack of good faith or plaintiff's 


fraud or collusion. 


2. The Trial Court's instructions to the jury regarding interest 
have been affirmed by this Court. The opinion of this Court holds the 
suit for breach of warranty to have been for a liquidated sum. Accord- 
ingly,. as this Court has pointed out, the applicable Code section is 
D.C. Code 28-2707, which provides: 

"...the judgment for the plaintiff shall include in- 
terest on the principal debt from the time when it 
was due and payable...until paid." 

The judgment below, as affirmed by this Court, does not follow 
this statutory mandate. If it did, then the judgment should take the form 
of $20, 302. 72 (the amount of the deficiency assessment) with interest 
from July 30, 1954, until paid. The Trial Court added interest to 
$20, 302. 72, included it in the judgment, and permitted interest to run 
from the date of judgment. 


If the case at bar had been a suit on a promissory note due 
July 30,1954, the judgment would be for the principal of the note with 
interest from July 30, 1954. The judgment would not take the form of 
the principal of the note plus interest to the date of judgment, with in- 
terest on both principal and interest to the date paid. | 


This Court's reference to 28 U.S.C. 8 1961 a provision which 
was not cited by either appellee or appellant) is inapplicable. The 
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question is not whether judgments bear interest from the date when 
entered, but the form of the judgment in the first instance. 


This Court's holding completely departs from all of the custom 
and usage of the courts of the District of Columbia as well as the clear 
mandate of the applicable statute. Judgments of Trial Courts in the 
District of Columbia in actions for liquidated debts have only allowed 
interest on the debt from the date it was due and payable until paid. 

So far as counsel are aware, never has a Trial Court permitted in- 
terest to be included in a judgment for a liquidated debt, and there- 


after permitted interest to run on both principal and interest from the 
* 
date of judgment. 


CONCLUSION 


The opinion in the case at bar establishes a serious dilemma. 
If the statements of plaintiff's witnesses have been accepted, then de- 
fendant, in the trial below and in this Court, has been denied the 
opportunity of attacking their credibility. If the decision of this Court 
in the case at bar stands for the proposition that a warrantor is liable 


The Court correctly finds the judgment below to consist of the following: 
) I.R.S. assessment July 30, 1954 


(with interest and penalty) 20, 302. 72 
Interest thereon from July 30, 1954 

to October 30, 1957 (date of judgment) 3, 954.19 

24, 256. 91 

Counsel fees ! 2,556.49 

| 26, 813.40 


By the action below, defendant was required to pay interest on $3, 954.19 from 
date of judgment until paid. Assuming the judgment were to be paid February 
28, 1959, defendant would pay, at the rate of 6% per annum, $315.35 on the 
interest included in the judgment. This amount defendant should not be required 
— Hence, this Court, unless this Petition for Rehearing is granted, should 
direct a remittitur to require the judgment to provide for (a) $20, 302. 72 with 
interest from July 30, 1954 "until paid," and (b) $2, 556.49 (counsel fees) with 
interest from date of judgment (October 30, 1957) until paid. ‘ 
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on a warranty after the warrantee makes a good faith compromise of a 
third party claim, then defendant, in the trial below and in this Court, 
| has been denied the opportunity effectually to introduce evidence and 
“4 argue to the jury plaintiff's lack of good faith in having made the com- 
promise. If the opinion of the Court in the case at bar stands for the 


b proposition that a disposition of a third party claim, without fraud or. 
— collusion, is binding against a warrantor, when made by a warrantee, 
q then defendant, in the trial below and in this Court, has been denied 


the opportunity to introduce evidence and argue to the jury that plain- 
tiff was guilty of fraud or collusion in disposing of the third party claim. 





This Court is obviously of the view that substantial evidence 
presented a jury issue on plaintiff's (1) contest of the proposed assess- 
ment in good faith and (2) full and fair notice of and opportunity to de- 
fend the government claim. However, the decision leaves the case at 
bar in the curious position of denying to defendant opportunity (i) to 
argue plaintiff's lack of good faith and (ii) to attack the credibility of 
plaintiff's witnesses on the extent of plaintiff's notice and defendant's 
opportunity to defend. | 


For the foregoing reasons, defendant prays that this Court 
grant a rehearing in the above-entitled cause and permit defendant a 
full trial below, or at the very least order that the judgment be amen- : 
ded to conform to 28-2707 D.C. Code (1951). : : 
Respectfully submitted, | 


Bernard I. Nordlinger 
419 Southern Building 
Washington 5, D. C. 


Alan Y. Cole : 


KING & NORDLINGER 815 - 15th Street, N. W. 
419 Southern Building Washington 5, D. Cc. 


Washington 5, D. C. | 
Of Counsel. Attorneys for Petitioner 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit _ 


No. 14,333 


ABRAHAM BLUSTEN, 


Vv. 


EUGENE SOBEL COMPANY, INC., 
Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Appellee ( plaintiff below) has organized its brief so that its points. 
do not follow the same order as Appellant's (defendant below). This ¢ 
may onsrEre the fact that some of defendant's points have been left un⸗ 
ans wered. In order to point up Plaintiff's failure to respond to y 

“of the issues raised in Defendant's brief, and to clarify certain other 
points which Plaintiff has raised, this reply brief will deal with all of 
the : ‘issues in the same order as was followed in Defendant's principal 
brief) 


¢ 


15 _ OE ate PRIN % ; i 

As we understand Plaintiff's ‘Brief. its ‘purported responses to Defendant's 
Points I, IV and V are all contained in the general discussion at pp. 32-36 of 
Plaintiff's Brief. 


| 
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THE STATUTE OF LIMITATIONS 


In Defendant's principal brief we pointed out that there could have 
been no assessment of tax if the three year statute of limitations con- 
tained in Section 275(a), Internal Revenue Code of 1939, was applicable, 
because no waiver was filed before the limitations period; and that 
therefore as a matter of law there could have been no breach of war- 


: ranty. 


We refrained from arguing whether the three year period pro- 


vided by Section 275(a) or the five year period established by Section. 


wr 


275(c) governed, for this very issue was then under consideration by 
the Supreme Court in The Colony Inc. v. Com., No. 306, October 
Term 1957. 


On June 9, 1958, the Supreme Court delivered its decision in The 
Colony Inc. case, 78S. Ct. 1033, establishing that the three year, 
rather than the five year, statute applies in cases such as this. 


Anticipating the decision in The Colony Inc. case, Plaintiff has 


in its brief sought to take this case out of the reach of that decision by 


claiming that an understatement of inventory is the same as an omission . 
from gross income, and therefore within the scope of Section 275(c). 
Plaintiff's argument seems to be that since an undervaluation in inven- 


tory may Cause a reduction in gross income, the undervaluation of in- 


“ventory should be treated as if it were an omission from gross income. 


z 


The flaw in Plaintiff's argament is fundamental. Any error or; 


—* 


miscalculation, — in opening ~ or closing inventory, or in the 


"basis" of a sold, or by including an inflated cost item a "cost of 

goods sold", or by treating ordinary income as capital gain, — 

sarily affects gross income. But such errors or miscalculations-- 
Goodenow v.’ Com. , .238-F. 2d 20(8th-Cir:-1956j. ">" 

The Colony Inc. v._Com., 788. Ct. 1033. 


Uptegrove Lumber Co. v. Com. ,204F. 2d570 (3rd Cir. 1953). 
Davis v. Hightower,230 F. 2d549 (5th Cir. 1956). 


— 
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however they may affect gross income--do not in themselves consti- 
tute "omissions" from gross income within the meaning of Section 275(c). 


7 The contention of Plaintiff in this regard is substantially identical 
to the contention made by the Commissioner in The Colony Inc., case, 
and expressly rejected by the Supreme Court. 


e | "In determining the correct interpretation of Sec. 
275(c) we start with the critical statutory language, 
‘omits from gross income an amount properly includible 
. therein.’ The Commissioner states that the draftsman's 
use of the word 'amount' (instead of, for example, 'item') 
suggests a concentration on the quantitative aspect of the 
error--that is, whether or not gross income was under- 
| stated by as much as 25%. This view is somewhat rein- 
1— forced if, in reading the above-quoted phrase, one touches 
! lightly on the word 'omits' and bears down hard on the 
words ‘gross income,‘ for where a cost item is over- 
stated, as in the case before us, gross income is affected 
to the same degree as when a gross receipt item of the 
same amount is completely omitted from a tax return. 


On the other hand, the taxpayer contends that the 
Commissioner's reading fails to take full account of the 
word ‘omits,’ which Congress selected when it could 
have chosen another verb such as ‘reduces’ or 'under- 
states,' either of which would have pointed significantly 
in the Commissioner's direction... 'Omit' is defined 
in Webster's New International Dictionary (2d ed. 1939) 
: as 'to leave out or unmentioned; not to insert, include or * 
3— | name,'.... Rdying on this definition, the taxpayer says F 
= ‘ that the statute is limited to situations in which specific ¢ 

| | receipts or accruals of income items are left out of the Pl 
computation of gross income. For reasons stated below é 
. we agree with the taxpayer's position." The Colony Inc. é 
F . v. Com., 788, Ct.at 1035-6. (Emphasis, The Court's). 


.. After carefully reviewing the legislative history of Section 275(c)° 
the Supreme Court concluded: 


6 At p. 28 of its Brief, Plaintiff seeks support for its: construction of 
Section 275 (c) of the 1939 Code by reference to Section 6501(e)(1) of the 1954 
Code, and the sigh nintory of the latter provision. | 


This contention was also made by’ thé Contin issioner in The The Colony Inc., 
and expressly rejected by the Supreme Court. 78 S. Ct. 1038. 
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"We think that in enacting Section 275(c) Congress 
manifested no broader purpose than to give the Commis- 
sioner an additional two years to investigate tax returns 
in cases where, because of a taxpayer's omission to re- 
port some taxable item, the Commissioner is at a special 
disadvantage in detecting errors. In such instances the 
return on its face provides no clue to the existence of 
the omitted item. On the other hand, when, as here, the 
understatement of a tax arises from an error in reporting 
an item disclosed on the face of the return the Commis- 
sioner is at no such disadvantage. And this would seem 
to be so whether the error be one affecting ‘gross in- 
come’ or one, such as overstated deductions, affecting 
other parts of the return. To accept the Commissioner's 
interpretation and to impose a five-year limitation when 
such errors affect 'gross income, ' but a three-year 
limitation when they do not, not only would be to read 
Section 275(c) more broadly than is justified by the evi- 
dent reason for its enactment, but also to create a patent 
incongruity in the tax law." Id at 1038. 


A reading of the decision in The Colony, Inc. makes it plain that 
the three year, rather than the five year, limitations provision applies 
to the facts of this case. The consequence is that the waivers of the 
statute were ineffective, for they were executed after the three year 
period had already run. See Section 276(b), L R.C. 1939. And since 

_the waivers were ineffective, the assessment of the deficiency by the 
Internal Revenue Service was invalid with the result that no additional 
_ tax was ever due. 





In order to avoid the impact of The Colony Inc. decision, Plaintiff 
argues that the question of whether or not the statute of limitations had : 
expired prior to the assessment of the tax deficiency is immaterial. tt 
tries, in effect, to sweep this critical issue under the rug by claiming 
that it "in good faith did what seemed best for the Blustein Company in 
negotiating and settling with Internal Revenue" (Plaintiff's Brief” p. 24). a 


But this argument begs the question entirely. If the statute of 
limitations barred assessmenty-ther thefe. was fo Habinty for tax. And 
if there was no liability for tax, there was no breach of warranty. In 


7 The fact that Plaintiff undertook to pay the tax, though it was under no legal ~ 
compulsion to do so,does not give it a right to recover over. We have pointed out 

in our principal brief (p. 23) that a volunteer, like plaintiff, loses any right it may 
have to recover over. 4 


pow 


_ 
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short, the issue involving the statute of limitations--rather than being 


immaterial--is in fact dispositive of the entire case. 


Il. 


THE FAILURE TO GIVE NOTICE AND AN 
OPPORTUNITY TO DEFEND 


Defendant's principal brief (p. 23) sets out the general principles 
governing recovery for breach of warranty: 


"The one seeking recovery over cannot create the 
liability for which he seeks recovery. The law does not 
reward a volunteer. (citing cases). Moreover, plain- 
tiff must show that the person against whom he seeks to 
recover over has received full and fair notice of the 
claim and has been given an adequate opportunity to de- 
fend against it; and that the claim was defended in good 
faith without fraud or collusion. (citing cases)" 


° It is also no answer to say--as does Plaintiff =-that the jury considered the 
statute of limitations question and resolved it against Defendant. The defense of 
the statute of limitations, which was pleaded as the Eighth Defense in the Amended 
Answer, raised in motions for directed verdict and for judgment N.O.V., and 
submitted as an appropriate instruction ee Defendant's Brief, p. 21), raised a 
clear question of law which was manifestly inappropriate for resolution by the jury. 
Only the court could decide the question, and by denying judgment to Defendant, 

the court fell into reversible error. 


° Plaintiff expresses surprise at the suggestion that, in order to recover over 
under a warranty, there must be a showing of lack of fraud or collusion, and 

claims that none of the cited cases so hold. Apparently Plaintiff has failedto 
consider the leading case of Littleton v. Richardson, 34 N. H. 187 (1856), f 
quoted with obvious approval in Washington Gaslight Co. v. District of Columbia, 

161 U.S.316, 330 (1896), . Which set out the rule as follows: 


ee 


"When a person is responsible over to another * * * and he ¢ 
is duly notified of the pendency of the:suit, and requested to take upon — 
him the defense of it, he is no longer regarded as a stranger, be- 
cause he has the right to appear and defend the action * * *, In 

‘“ every such case, if due notice is given to such person, the ju judgment, 
' if obtained without fraud or collusion, will be conclusive against 
» whether he has appeared or not. "(Littleton v. Richardson, 34 N. H. 179, 


187.) (Emphasis added). 3 


Plaintiff is also wrong in claiming that this principle was not raised below 
and is therefore not properly before this Court. Defendant's Instruction No. 21 
(J.A.11), which the. Trial Court rejected, expressly presented the issue. Further- 
more, throughout the trial; the Trial Court denied defeidant an opportunity to - 
present the defense of fraud and collusion. See Dens Brief, pp. 30-34. 
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Defendant has also pointed out (Defendant's Brief, pp. 23-24) that 
where a settlement or compromise--as distinguished from a judgment-- 
is the basis of the claim over, it must be shown that plaintiff made "a 


reasonable, prudent and good faith settlement." 


Plaintiff has made no showing whatever that its actions in this 
case satisfy these criteria. It does not even claim, let alone demon- 
strate, that the settlement it made with Internal Revenue was in good 
faith. A It says absolutely nothing in answer to Defendant's contention 
that its interests with respect to the tax liability were antagonistic to 
those of Plaintiff, and that it acted as a volunteer in creating that 
liability. — says nothing about Defendant's claim that Plaintiff's 
actions denied him any real opportunity to defend the claim. 


Instead Plaintiff seeks to give the impression that Plaintiff was 
forced to defend the claim alone, because Defendant refused to do so. ' 


10 At p. 22 of Plaintiff's Brief, the following appears: "The question involved 
here is not whether the corporation had legal liability to Internal Revenue for a 

tax deficiency, but whether plaintiff acted reasonably under the circumstances in ; 
settling the claim * * *". As authority, Plaintiff cites Chicago R.I. & P.R. Co.v. , 
Dobry Flour Mills, 211 F.2d 785. But the test in that case is not limited to 
"reasonableness". The issue, the court said, is whether the plaintiff "made a 
reasonable, prudent and good faith compromise and settlement." 211 F.2d at 

788. (Emphasis added). : 


11 plaintiff has, at p. 16 of its brief, actually admitted that it "informed" 
- Internal Revenue "of the problem"--an admission which gives substance to Defen- 
* dant's contention, consistently made in this case, that Plaintiff acted as a volun— 





. teer. «“ 
Me Plaintiff's suggestion at fn. 5, p. 16, that Defendant appears to be arguing | 
that Plaintiff had an obligation "to cover up" the so-called undervaluation of the’ ’ 
1948 inventory is ridiculous. Plaintiff has consistently maintained that the in+ * 


ventory was not undervalued; only Defendant contended otherwise. And, so far 
as appears, Internal Revenue never had any thoughts concerning the valuation 


of the inventory until Plaintiff "informed" it that it was undervalued, i.e. by * 

giving Agent Brodsky adding machine tapes prepared by Plaintiff showing ‘a a 

"retail value" and stating that cost or market value should be 70% there 

(J. A. 144-145). F > 

f a 
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But the cloak of self-righteousness which Plaintiff assumes does 
not fit it very well, for its contention has absolutely no support in the 
record. For example, Plaintiff suggests that it disclosed to Defendant 
"that a tax problem had arisen because of an undervaluation of inventory 
in 1948" (Plaintiff's Brief, pp. 15-16). But the portions of the record to 
which Plaintiff cites plainly reflect that at no time during the conferences 
there referred to was Defendant or his tax counsel apprised of the speci- 
fic details of "the problem". The only information given apparently 


was that an inventory was understated. . 


The testimony of Defendant's tax counsel, Milton I. Baldinger, 
is particularly lucid on this point: 


"All I got from Mr. Wechsler was that the inventory 
was understated. When I asked Mr. Wechsler for specifics 
I got none at the first conference * * * 


"I came to his office and again pressed Mr. Wechsler 
for specific items * * * and again he did not give me any 
single specific item other than that the ey had been 
understated. 


"I did not see the corporation returns. I did not 
see any inventory although I pressed Mr. Wechsler on 
behalf of Mr. Blustein to receive such seisiaiaie ventas * 
J. A. 154). 


Mr. Baldinger testified similarly with respect to the lack of specifics 
at the third conference (J. A. 155-156), and Mr. Wechsler" s testimony: was 
not at variance in this regard (J. A. 135). Thus the "disclosure" to 
which Plaintiff refers was clearly no disclosure at all; and Defendant 
\\did not, in fact, learn the details "of the problem" until he was sent ‘the 
thirty-day letter in March of 1953, enclosing the report of the Revenue 
Agent--by which time the serious damage had already been done. 


‘ 


“Plaintiff similarly distorts the facts when it claims: 


_ "Plaintiff bent over backward to give Mr. Blustein 
every chance to come in and explain to Internal_Revenue 
why the’inventory * * was valued — " (Plaintiff's 
Brief, p. 19). 
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By the time the claim was in Internal Revenue, Plaintiff had al- 
ready made out the case against the Blustein Co. and had, in practical 
effect, created the tax liability against it. What opportunity had Plain- 
tiff given Defendant in the three years between the sale and the receipt 

of the thirty-day letter to explain why the inventory was valued cor- 
rectly? Why didn't Plaintiff give Defendant an opportunity to consider 
and explain the Wechsler "study" and the adding machine tapes which 
it had given to the Revenue Agent? Why had it failed to provide Defen- 
dant with a copy of the "tentative" income tax return filed on July 15, 
1950? Why had it mentioned that amended returns for the years 1948 
and 1949 were to be filed, when in fact no amended returns had in fact 


been prepared or, indeed, ever filed? 


This is not a record of leaning backward; it reflects a clear 
pattern of obstruction and deception. 


Plaintiff should not be permitted to shift the focus on this issue 
from the central facts. Despite Plaintiff's efforts to ignore it, the 
critical point remains that, as a result of Plaintiff's actions in creating 
a tax liability, there was no effective way for Defendant to defend 
against that liability. Plaintiff's actions plainly mark it as a volunteer 
within the rule of State v. City of Bremerton, 2 Wash. 2d 243, 97 P.2d 
1066, 1069 (1940). The settlement which Plaintiff made lacks the good 
faith required by the rule of Chicago R.I. & P.R. Co. v. Dobry Flour § 

Mills, supra. And, finally, it is clear under all of the facts that 
Defendant was denied the full and fair notice of the claim and an ade- f 
quate opportunity to defend against it as required by Washington Gas : 


pe 





Light Co. v._District of Columbia, 161 U.S.316, 329-330 (1896). . 
m f 


THE EXCLUSION OF EVIDENCE AND ARGUMENT é * 
RELATING TO THE REARRANGEMENT OF * 


THE INVENTORY AND THE CONSE- 





| — — 


Plaintiff concedes that it "would have been fraudulent for plaintiff 
to have ‘manipulated’ or 'rearranged' the January 31, 1948 inventory 


ee . 
. fe 











9 


to create a liability for that year, where none existed before, by 
shifting back into 1948 a tax liability of the corporation for 1950" 
(Plaintiff's Brief, p.32). Plaintiff claims, however, that defendant 
was free to prove this at the trial (Plaintiff's Brief, p. 34), and also 
boldly states: 


"Defendant's claim that the Trial Court — 

the introduction of evidence of fraud or rearrangement 

of the January 31, 1948 inventory is completely unsup- 

ported by the record. Nor has defendant called this 

Court's attention to a single instance where such evi- 

dence was offered and rejected by the Trial Court. = 

(Plaintiff's Brief, p. 32). 

We are pleased to meet Plaintiff on this issue —* and 
respectfully call this Court's attention to all of the various portions 
of the record quoted and set out in our principal brief at pp. 31-34, 40. 
We believe that these colloquies answer Plaintiff with definitive elo- 


quence. 


Plaintiff suggests that what Defendant “is really complaining of 
is that the Trial Court refused to allow him to get before the jury, in 
one way or another, conclusions based on speculation rather than on 
fact" (Plaintiff's Brief, p.34). But every effort which Defendant made 
during the course of the trial to develop the facts concerning the 
Plaintiff's purpose in rearranging the 1948 and 19 50 inventory valua- 
tions and the consequences thereof were barred by the trial court, upon 
objection of Plaintiff. The colloquies above referred to make this . 
. abundantly clear.” In consequence, Defendant had no opportunity to 
place before the jury the facts upon which the jury could have con- 
cluded that Plaintiff had manipulated the inventories for the purpose of 

* 


* 
A 





By contrast, however, the jury was exhorted to consider the self-effacing 
and presumably honest motives of Plaintiff (See ———— from J.A. 255, set 
out at pp. aI-S —— ——— a 


\ 
* —— no 
* — — ——— 
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transferring a tax liability for 1950 into one for 1948. 


One example should suffice. On the night of the sale Plaintiff's 
accountant prepared a modified balance sheet on which was set out all 
_ of the Blustein Co. liabilities as of that time. No provision was made 
for liability for income taxes. Upon cross examination, Plaintiff's 
accountant was asked whether he had computed any income taxes that 
would be due for that year (J.A. 108). Plaintiff strenuously objected 
(J.A. 108-110). Defendant explained that the question tended to prove 
that Plaintiff never intended to pay the then current tax liability since 
it was Plaintiff's purpose to shift that liability back to a prior year 
(J. A. 110-112). The Trial Court sustained the objection and barred 
the question (J. A. 111-112). “ 


In Defendant's principal brief, this ruling of the Trial Court was 
pointed to as an unwarranted limitation of the right of cross examina- 
tion (Defendant's Brief, p.36, particularly fn.17). Plaintiff now answers . 
that the '''balance sheet' * * * was introduced into evidence and spoke for , 


itself” (Plaintiff's Brief, p.36, fn. 14). But the question was not what the: 


balance sheet said, but what it failed to say and why it failed to say it. 
Certainly it was appropriate -- indeed, in the context of this case, 


necessary -- for the jury to hear the reasons which prompted the omission 


X 


As Plaintiff has conceded (Plaintiff's Brief, p. 32), such a purpose would 
‘have been unlawful. Accordingly, the fact that the acts taken in furtherance of 
that illegal purpose may have in themselves been lawful is immaterial for "it 
is well settled that lawful devices may be used as part of an unlawful scheme***. * 
United States v. Logan Co., 130 F. Supp.550, 553 (W.D. Pa. 1954). See also € 
United States v. Reading Co., 226 U.S. 324, 327, 33 S.Ct.90, 57 L. ed. 243 (1912); 
Majestic Theatre Co. v._ United Artists Corp., 43 F.2d 991, 996 (D. Conn. 1930); 


United States v. Waldin, 138 F.Supp. 791, 794 (E. D. Pa. 1956); Marron v. United & 
States, 8 F.2d 251, 258 (9th Cir. 1925). } 


* Plaintiff's statement on page 35 of its brief that "Every one of plaintiff's 
acts was a legal act, and consistent with an honest puepoae" is therefore com- 
pletely irrelevant, as are the cases there cited. ‘ 


14 see ‘also similar objection,and ruling fo the Same ‘qué stiofi placed to Mr. 
Sobel at J.A. 31. 
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of the income tax item from the computation. !° 


As a reading of the more detailed development in the principal 
brief illustrates, and as the record makes clear, the Trial Court-- 
prompted by the Plaintiff--completely barred Defendant from develop- 
ing the purpose and motives of Plaintiff for rearranging the inventories. 
Moreover, this restriction was imposed by the Trial Court consistently 
and permeated the entire trial. It had the effect of completely fore- 
closing one of Defendant's main defenses and went so far beyond the 
permissible bounds of discretion as to constitute clear reversible error. 


IV. } 
EXCLUSION OF OTHER MATERIAL EVIDENCE 


Of the three issues raised under Point IV of our principal brief, 
Plaintiff has replied only to "b." dealing with the gross profit ratio 
study. Accordingly, our reply is similarly limited to that single point. 


As has been pointed out, plaintiff's accountant, Wechsler, testi- 
fied that he had made a gross profit ratio study and became alarmed 
that the gross profit percentage for the year ending January 31, 1950, 
exceeded those of previous years (J. A. 100-101). It was this study, 
his testimony indicated, which prompted Plaintiff's request for an 
extension of time to file the income tax return for that year (J. A. 101). 


15 it was particularly important to hear these reasons from the accountant‘ 
Wechsler. At’. the very outset of the trial, he had been accused by Defendant-of 


‘knowing the amount of the tax liability of the Blustein Co. at the time of purchase, 


of setting about to get out of it, and of setting about to cheat ——— out of 
$50, 000 worth of inventory (J.A. 15a). 


16 Plaintiff seems to be drawing a distinction between the Trial Court's restric- 
tions‘on-cross examination and the limitations it placed on argument to the jury. 
The gist of Plaintiff's contention in this regard appears to be that in the absence 
of testimony in the record showing that Plaintiff had manipulated the inventories 
for the purpose of shifting income tax liability, Defendant was properly limited 
from so arguing. (Plaintiff's Brief, p.36, fn. 15). 

But Plaintiff cannot have its cake and eat it too. it. there’ was no evidence in 
the record as to Plaintiff's intentions, it was not because Defendant had failed to 
adduce such evidence, but because Plaintiff had successfully objected to the ad- 
mission of such evidence. 

The real issue is not whether the Trial Court was correct in limiting argu- 
ment, but whether the Trial Court was correct in aria Defendant's defense. 
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It was this computation, also, which provided the basis for the subse- 
quent "study" made by Wechsler which was given to the Internal Revenue 
Agent; and was, in fact, the genesis of the whole bold scheme of manip- 


ulation. 4 


But the figures and theory which Plaintiff's accountant proffered 
so glibly were equally significant to prove a contrary fact. Plaintiff's 
figures showed that the year 1950 was out of line. But by applying the 
same theory and by charting the gross profit ratios for the same years 
with the figures as adjusted by Plaintiff, the year 1948 would be out of 

Defendant sought to introduce this evidence at the trial "to indi- 
cate that the adjustments which they have made and their claim of 
inventory valuation is wrong’. (J.A. 211) The evidence was to be 
submitted through charts and by the testimony of the accountant who 

prepared the charts (J. A. 213). Plaintiff claimed this evidence to be 
immaterial and irrelevant (J. A. 211-212). The Trial Court denied 
the proffer on the claimed grounds (J. A. 212). 


This ruling was plainly error because it excluded evidence in 
chief that Defendant's valuation of the 1948 inventory was correct and 
that Plaintiff's rearrangement of the 1950 and 1948 income tax liability 
‘. was not justified by the facts. It was also important to rebut the testi- © 
‘mony of Plaintiff's accountant who had placed so much emphasis on the 





| pas the gross ratio computations for purposes of Plaintiff's . 


case. The proffered testimony, which would have come from an é * 
accountant and attorney at least as competent as Plaintiff's accountant, al 
c ⸗ 

17 According to Wechsler's testimony, after making the gross profit ratio 

study, he then revised the inventory valuation for January 31, 1948 (J. A; 101- ⸗ 
102). By adjusting that inventory valuation and then using the same "increment" " 
to adjust the inventories for January 31, 1949 and January 31, 1950, che found * 
that he had "obtained what he believed was a fair and correct profit for the 4 


Blustein Corporation for the year ending Janiary 31,-1950. * **° we obtained 
a net loss for that year which was in conformatory with the gross profit which 
had been running * * *," (J. A, 101-102). . 
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could well have countered Wechsler's testimony and could easily have 
had a decisive effect on the jury. It also went to Wechsler's credibility. 


Apparently cognizant of the prejudicial error inherent in this ex- 
clusionary ruling, Plaintiff.now seeks to justify it on the grounds that 
(a) "the witness knew none of the facts in the case and was not going to tes- 
tify with respect to any of those facts" and that the (b) "facts upon which 
the computations were based were all introduced into evidence by ones 
means" (Plaintiff's Brief, p. 32). 


Of course, these two grounds are plainly self-contradictory. 
The charts containing the computations were prepared by the witness. 
himself, who is an attorney and certified public accountant. As Plain- 
tiff concedes, "the facts upon which the computations were based were 
all in evidence." Clearly, therefore, the witness was going to testify 
about the facts in the case. Certainly he was competent to do so for he 
had been present throughout the trial, and had heard the evidence and 
studied the exhibits. And most important, he was going to provide 
expert testimony as to the significance of the facts which, in a compli- 
cated case such as this, could have had an inestimable effect on the 
jury. That the facts were in evidence "by other means" surely does not 
deprive Defendant of his right to present an expert appraisal of those 
facts. 


These newly contrived arguments of Plaintiff against the ad- 4 


F 


missibility of this evidence are as improper as those made at the trial. 
* 
V. 
THAT PLAINTIFF SUFFERED NO HARM FROM 
.. THE ALLEGED BREACH WAS A RELEVANT DEFENSE 
* Plaintiff has not answered, nor attempted to answer, our conten- 
tion set forth as Point V of our principal brief that defendant should 
have been permitted to show that — in fact, suffered no damage 
from the alleged breach: While Plaintiff s suggests that this point is 
covered in its discussion of the manipulation and rearrangem ent of the 


accounts, we submit that this is manifestly not the case. 
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For if Plaintiff was entitled to anything in this case, it was only 
entitled to the damages it suffered. And if it suffered no damages, it 
could have no recovery./® As the discussion in our principal brief 
makes clear, this relevant defense was entirely foreclosed to Defen- 
dant at the trial. 





* Defendant has consistently and strenuously maintained that there was no 
basis on which Plaintiff could carry forward the $55, 482.87 adjustment to the 
January 31, 1948 closing inventory to the closing inventory of January 31, 1949. 
At p. 9, fn.3 of its brief, plaintiff wonders how else the adjustment to inventory 
| should have been treated. The answer is that if an adjustment to the closing in- 
ventory of January 31, 1948 was to be made, an adjustment to the opening inven- 
tory of February 1, 1948 was also proper. But it was nd proper, without additional 
evidence, to adjust the closing inventory of January 31, 1949. 
If the $55, 482.87 adjustment had not been arbitrarily carried forward to 
January 31, 1949, a loss for the fiscal year ending January 31,1949, would be 
incurred, as follows: 


Bluestein Company, Inc. Fiscal Year Ended 1/31/49 


Net income per return (Plaintiff's Exhibit 10, Schedule 2, p. 3) '$ 2,620.33 
Less reduction from failure to add to closing inventory 55, 482.87 
Net Loss (52, 862.54). 


Pursuant to the provisions of ILR.C. 1939, Sec.122, the loss carryback 
of $52, 862.54, if then applied to the fiscal year ended January 31, 1948, would 
result in a loss for that year as follows: 


Blustein Company, Inc. Fiscal Year Ended 1/31/48 


Net income as adjusted after increasing closing inventory by 


| $55, 482.87 (Plaintiff's Exhibit 17, Schedule 4, p. 2) 44, 614.87 
- Less loss carry-back per I.R.C. 1939 Sec. 122 52, 862. 54 7 


Net loss fiscal year ended Jan. 31,1948 ($8, 247.67). 


| The foregoing clearly demonstrates that without the unwarranted addition . 
of $55, 482.87 to closing inventory ended January 31, 1949, the loss thus in- 
curred in the last-mentioned year would completely eliminate any additional tax 
for the year ended January 31, 1948. 


| This argument, which appears to defendant to be unanswerable, was’ 
foreclosed to defendant in the Court below by the rulings of the Trial J udge. 
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VI. | 
GRANTING OF INTEREST TO THE DATE OF VERDICT: 





Plaintiff concedes that "if the debt for which Plaintiff brought suit 
was unliquidated, defendant would be correct" that interest before judg- 
ment could not be allowed unless granted by the jury (Plaintiff's Brief, 
p. 29). | 


We find it difficult to understand how plaintiff can seriously contend 
that this suit involves liquidated damages. Exactly what the damages are 
in this case have been, and continue to be, in substantial dispute. Cf. 
Southern Painting Co. of Tenn. v. United States, 222 F.2d 431, 435 
(10th Cir.1955). If defendant was liable at all, he was liable under the 
contract and the amount for which he was liable must be proved. The 
contract did not fix the sum to be paid in the event of breach, but pro- 
vided only that the seller (Defendant) "agrees to adjust the price 
accordingly". ! 


Liquidated debts constitute promises to pay specific sums. Dis- 
putes may thereafter arise concerning the validity of the promise, or 
whether conditions precedent have been performed, or whether considera- 
tion was furnished for the promise, but the original promise to pay a sum 
certain must be in existence at the time the promise is made. For 
instance, John Doe may promise to pay $5, 000. 00. Whether John Doe 
ought to pay $5, 000. 00 when sued to recover it, or whether John Doe 
ever in fact did so promise, can be made an issue - but the sum is 
liquidated. On the other hand, where John Doe simply promises to 
pay "accordingly" without promising a specific amount, proof must be 
proffered to establish the amount that may be recovered. In other 
words, ‘the promise to pay "accordingly" constitutes an unliquidated debt, 
the amount of which must be established by evidence aliunde. 





19 ma breach of warranty’action, “the defendant is liable for such damages 
as are the natural consequence and proximate result of his conduct or which reason- 
ably may be supposed to have been within the contemplation of the parties***." 
Fries, Beall & Sharp Co. v. Livingston, 56 App. D.C. 209, 210-211, 12 F.2d 150 
(1926); Thompson v. Rector, 83 App. D. C. 371, 373,170 F.2d 167 (1948). 
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The amount for which the Blustein Company was liable to Internal 

~ Revenue is not the sole criterion of the damages in this case. Though 
that sum included interest, plaintiff claimed additional interest. More- 
over, a claim for attorney's fees was also made. And, while Defendant- 
- to save trial time - stipulated that the amount claimed for attorney's 

_ fees was reasonable, that stipulation could not convert Plaintiff's claim 
for an unliquidated sum into one for a liquidated sum. Shima v. Brown, 
77 App. D.C.115,. 116-117, 133-F. 2d 48 (1943). 


Even if we assume that Plaintiff's claim was to recover a liquidated 
amount, Plaintiff is still not entitled to the interest granted at the trial 
below. If Defendant had given to Plaintiff his promissory note for 
$5,000.00 payable in three years with interest at 6%, judgment against 
Defendant - in the event of default on such a note - would be for $5,000.00 
from the due date with interest to the date paid. Judgment would not be 


for the principal amount plus interest from the due date to the date of 
judgment, plus interest to the date paid. Cf. Gaskins v. Bonfils, 85 F. 


2d 672 (10th Cir. 1936). Such a judgment is plainly prohibited by the 
very provision upon which Plaintiff relies, Title 28, Section 2707, D.C. 


Code, which provides: 


In an action in the District Court of the 
United States for the District of Columbia to 
recover a liquidated debt on which interest is 
payable by contract or by law or usage the 
judgment for the plaintiff shall include interest 
on the principal debt from the time when it was 
due and payable, at the rate fixed by the contract, 
if any, until paid. (Emphasis added) 


In the case at bar, the effect of the Trial Court's ruling was to 
liken the Internal Revenue assessment to a promissory note, add interest 
from the date of assessment to the date of judgment, and — interest 
on the principal | and interest to runfrom date > of judgment. Such a 
ruling is contrary to all applicable rules of —* 


20 Since the assessment itself included interest from the date the tax was due 
to the date of the assessment, the compound interest described above was, in 
fact, interest triple compounded. 
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CONCLUSION 


For the reasons stated in Defendant's principal brief and for those 
stated herein, it is respectfully requested that this Court reverse with 
instructions to enter judgment for Defendant, or, in the alternative, 
remand with appropriate instructions for a new trial. 
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